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STATEMENT OF THE CASE 

 This lawsuit was filed by Coyote Lake Ranch, LLC, hereinafter sometimes 

referred to simply as “Coyote” or “Plaintiff,” against the City of Lubbock on 

November 13, 2013 (CR 4).  The Court signed a Temporary Restraining Order on 

November 13, 2013 (CR 34).  On November 26, 2013, Plaintiff filed its First 
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Amended Original Petition and Application for Temporary Restraining Order (CR 

36).  The City of Lubbock filed its Original Answer on November 26, 2013 (CR 

45).  A hearing was held by the Court as to Plaintiff’s Request for a Temporary 

Injunction on November 26, 2013.  The Court signed its Order Granting 

Temporary Injunction on December 23, 2013 (CR 54).  The City filed its Notice of 

Appeal on January 8, 2014 (CR 57).  The City filed its Request for Findings of 

Fact and Conclusions of Law on January 8, 2014 (Apx.5).  Trial is currently set for 

November 12, 2014 (CR 57). 

REQUEST FOR ORAL ARGUMENT 
 
 Appellant, CITY OF LUBBOCK, respectfully requests oral argument. 
 

ISSUE PRESENTED FOR REVIEW 

 Whether the trial court abused its discretion in its Order Granting Temporary 

Injunction which is based on the premise that the accommodation doctrine applies 

in this case. 

STATEMENT OF FACTS 

City of Lubbock’s Acquisition of Water Rights in 1953 

 In 1953, the City of Lubbock began to acquire groundwater rights in, on, 

over and under lands in Bailey County, Texas (RR Vol. II 74:21-24).  The City 

began producing water from these well fields in the late 1950’s or early 1960’s   

(RR Vol. II 74:23-24).  A map showing the locations of the City’s well field in 

2 
 



Bailey County is shown on the Map attached as Defendant’s Exhibit 1 (RR Vol. II 

79-75: 24-15) (RR Vol. III: 13).  The Coyote Ranch is located within the pink 

portion of this map (RR Vol. II 75: 16-24, Vol. III 13).  Most of the wells currently 

drilled are to the east of Coyote Ranch and the City has only drilled around seven 

(7) wells on the Coyote Ranch itself (RR Vol. II 76-77: 17-7, Vol. III 13). 

1953 Deed 

 There is no dispute between the parties that the 1953 Deed from the Purtells 

to the City of Lubbock is the document that conveyed the groundwater rights to the 

City of Lubbock within Coyote Ranch  (RR Vol. II 7:2-7,  24:4-14, Vol. III 4).  

The City has attached an identical and enlarged copy of the Deed for the Court’s 

convenience in the Appendix for the Court’s reference (Apx.1).  This enlarged 

copy is also a “clean” copy and is not obstructed by highlighted markings on the 

document.  

Pertinent Portions of the Deed 

 The 1953 Deed conveys the groundwater to the City, along with broad and 

expansive rights to utilize the surface to explore, produce and transport the 

groundwater. The Deed conveys to the City, in pertinent part: 

…and by these presents do Grant, Sell and Convey unto the said CITY OF 
LUBBOCK, a municipal corporation of Lubbock County, Texas,  all of the 
percolating and underground water in, under, and that may be produced from 
the hereinafter described tracts of land, situated in Bailey County, Texas, 
together with the exclusive right to take such water from said tracts of land 
and to use the same for disposition to cities and towns situated in Bailey, 
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Cochran, Hockley, Lamb and Lubbock Counties, Texas, together with the 
full and exclusive rights of ingress and egress in, over, and on said lands, so 
that the Grantee of said water rights may at any time and location drill water 
wells and test wells on said lands for the purpose of investigating, exploring 
producing, and getting access to percolating and underground water; 
together with the rights to string, lay, construct, and maintain water and fuel 
pipelines and trunk, collector, and distribution water lines, power lines, 
communication lines, air vents with barricades, observation wells with 
barricades, if required, not exceeding ten (10) square feet of surface area, 
reservoirs, booster stations, houses for employees, and access roads on, over 
and under said lands necessary or incidental to any of said operations, 
together with the right to erect necessary housing for wells, equipment and 
supplies, together with perpetual easements for all such purposes, together 
with the rights to use all that part of said lands necessary or incidental to the 
taking of percolating and underground water and the production, treating and 
transmission of water therefrom and delivery of said water to the water 
system of the City of Lubbock only;…   (RR Vol. III: 4 and the attached 
enlarged Deed at Apx.1). 
 

  The groundwater and rights related thereto conveyed to the City of Lubbock 

in the 1953 Deed are very broad and expansive and include not only all of the 

percolating and underground water, but also includes the use of the surface to drill, 

produce and transport the water, among numerous other rights.  Plaintiff has 

conceded that the City has expansive rights to produce and develop this water 

field.  (RR Vol. II 7: 8-15). 

Prior Reservations or Exceptions of Groundwater 

 In the 1953 Deed, the Grantors made the conveyance subject to the rights 

previously reserved by (1) John L. Birdwell, et. al., to: 

[s]uch quantities of water as may be required to carry on usual and normal 
domestic and ranching operations and undertakings upon said lands, 
excluding irrigation, and such quantities of water as may be required for 
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normal and customary operations for the production of oil and gas and other 
minerals from said lands, and by normal and customary operations for the 
production of oil and gas and other minerals is meant such operations as are 
now normal and customary in the area where said land is located…  (RR 
Vol. III: 4 and the attached enlarged Deed at Apx.1); and 

 
 (2) John L. Birdwell, et. al., to:  
 

[t]he right to drill and use water from one irrigation well for agricultural, 
irrigation purposes only, such wells…to be located [certain lands described 
therein].  (RR Vol. III: 4 and the attached enlarged Deed at Apx. 1). 

 
The rights to use of water to which the 1953 Deed are made subject do not 

form a basis, in whole or in part, for the trial court’s Order Granting Temporary 

Injunction.  

Compensation to Landowner for Use of Surface and Damage to Surface 

 The 1953 Deed states that the owner of the groundwater rights shall pay: 

[T]hree and No/100 ($3.00) Dollars per acre per year for all ground 
surface occupied by housing facilities, fenced enclosures and roads 
constructed and used by it and to pay for damages to any surface 
property proximately caused by any operations or activities on said 
land by the City of Lubbock, its agents and employees, for which no 
payment is otherwise provided herein…  (RR Vol. III: 4 and the 
attached enlarged Deed at Apx. 1). 

 
No Wells to be Drilled within ¼ Mile of Four (4) Existing Windmill Sites 

 The 1953 Deed provides that the City cannot drill any water well within ¼ 

mile of any existing windmill site listed in Exhibit “A” to the 1953 Deed.  There 

were four (4) such windmill sites listed in the Exhibit.  While the Plaintiff has 

plead that the City intended to drill such wells, the City has stated that it has no 
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intention of drilling any such wells, (RR Vol. II 27: 3-9, 84: 2-5), and the trial 

court did not find that the City had any intent to drill any wells within ¼ mile of 

any such windmill site.  This issue is not relevant in the issue before this Court. 

Plaintiff’s Theory for the Temporary Injunction – Accommodation Doctrine 

 While Plaintiff listed four (4) causes of action against the City in its First 

Amended Petition, inverse condemnation (CR 40), breach of contract (CR 40-41), 

negligence (CR 42) and declaratory judgment (CR 42), Plaintiff’s argument to the 

trial court for the issuance of a temporary injunction was based on one legal theory 

– the application of the Accommodation Doctrine (RR Vol. II. 7-8: 16-20). 

Court’s Ruling as to the Temporary Injunction 

 On December 2, 2013, the trial court issued the temporary injunction based 

on Plaintiff’s argument that the accommodation doctrine applied in this case.  In 

the Order Granting Temporary Injunction the Court stated: 

[P]ursuit of Defendant’s well field plan has caused damage to the Ranch, 
and further damage will occur absent the use of reasonable means to 
ameliorate that damage; that Defendant’s proposed well field plan is likely 
accomplished through reasonable alternative means that do not unreasonably 
interfere with the Ranch’s current uses; and that the Ranch has suffered 
harm caused by Defendant’s activities and will likely suffer irreparable harm 
in the future (CR 54). 
 

The Court’s Order is entirely predicated on the assumption that the accommodation 

doctrine applies in this case.  The Order prohibits the City of Lubbock from 
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performing activities in pursuit of preparing its water well field and specifically 

states that the City is prohibited from: 

a.  Mowing, blading, or otherwise destroying the growing grass on the 

surface of the Ranch; 

b. Proceeding with any test hole drilling or water well drilling without 

consulting plaintiff regarding potential impacts to the surface of the 

Ranch;  

c. Erecting power lines to proposed well fields on the Ranch (CR 55). 

It is important to note that, in the Order Granting Temporary Injunction, the 

trial court did NOT find that the City of Lubbock had performed, or was planning 

on performing or initiating, any activities that it had no right to do pursuant to its 

ownership and rights granted in the 1953 Deed.   

 
SUMMARY OF THE ARGUMENT 

 To obtain a temporary injunction the applicant must show: 

(1)  A cause of action against the defendant; 

(2)  A probable right to the relief sought; and 

(3)  A probable, imminent, and irreparable injury in the interim…  Butnaru 

v. Ford Motor Co., 84 S.W.3d 198, 204 (Tex. 2002).   

The trial court was incorrect in granting the temporary injunction as the 

Plaintiff cannot prevail on any of the above-listed criteria; specifically because the 
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accommodation doctrine does not apply, as a matter of law, in this case.  Since the 

accommodation doctrine is inapplicable, Plaintiff has not plead a valid cause of 

action as it relates to the accommodation doctrine, and does not have a probable 

right to the relief sought.  

The trial court issued its temporary injunction based on the finding that the 

accommodation doctrine applies in this instance.  The basis for the trial court’s 

entering of the temporary injunction is incorrect as a matter of law.  The 

accommodation doctrine does not apply in this situation as the accommodation 

doctrine was created by the courts to “flesh out” the duty of a mineral estate owner 

to exercise its broad implied rights of use of the surface estate in “due regard” to 

the surface owner. In Getty Oil Co. v. Jones, 470 S.W.2d 618 (Tex. 1971), the 

Texas Supreme Court discussed the duty of a mineral owner to exercise its implied 

rights to use the surface estate in “due regard” to the surface owner, and held that 

under the facts of that case, the mineral owner had the duty to accommodate the 

surface owner.  Id. 470 S.W.2d at 621-22.  However, the accommodation doctrine 

only applies in the mineral estate/surface use context (i) because there are two 

separate and distinct estates, the mineral estate and the surface estate, with the 

mineral estate being dominant over the servient surface estate; with (ii) the implied 

right of surface use in favor of the mineral estate owner to be exercised in “due 

regard” to the surface owner.   
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In the case at bar, there are not two separate estates of property.  The 

groundwater, owned predominantly by the City of Lubbock, is part of the surface 

estate, the remainder of which being purportedly owned by the Plaintiff, Coyote 

Lake Ranch, LLC. The rights of the City to use the surface to explore, produce and 

transport the groundwater are set forth explicitly in the 1953 Deed.  It is the 1953 

Deed that the courts refer to determine what rights the City has to use the surface; 

not the accommodation doctrine.   

The accommodation doctrine, which arises out of the implied surface use 

right enjoyed by the dominant mineral estate; specifically, the duty to exercise such 

implied surface use rights in “due regard” to the surface owner, does not apply.  

Further, the trial court did not find that the City was acting (or was going to act) 

beyond the rights granted to it  under the 1953 Deed.  The trial court was in error in 

granting a temporary injunction based on the accommodation doctrine. 

Since the accommodation doctrine does not apply, and that is the theory in 

which the trial court based its temporary injunction, the Plaintiff has not shown a 

cause of action against the City based on this theory and cannot show a probable 

right of recovery based on the accommodation doctrine. 

Since it is the language in the 1953 Deed that determines the City’s rights to 

sue the surface, this Court should refer to the Deed to determine if the Order 

Granting Temporary Injunction frustrates the City’s rights.  Indeed, the Order’s 
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specific prohibitions are in conflict with the City’s rights expressed in the 1953 

Deed. As such, the Temporary Injunction should be dissolved. 

Also, any damages that the surface owner may incur as a result of the City’s 

activities on the surface are contemplated and explicitly provided for in the 1953 

Deed.  As such, Plaintiff has an adequate remedy at law for any surface damage 

caused by the City regarding its surface activities. 

ARGUMENT 

Standard of Review 

 The standard of review for the trial court’s grant of a temporary injunction is 

abuse of discretion. Butnaru v. Ford Motor Co., 84 S.W.3d 198. 204 (Tex. 2002).  

Texas Rule of Civil Procedure 683 states that, “[E]very order granting an 

injunction…shall set forth the reasons for its issuance; shall be specific in terms; 

shall describe in reasonable detail and not by reference to the complaint or other 

document, the act or acts sought to be restrained…”  As such, the review of the 

Court of Appeals is confined to the validity of the order. “[O]our review is 

confined to the validity of the order that grants or denies the injunctive relief.”  

Schmidt v. Richardson, ____ S.W.3d _____, 2014 WL 117418 (Tex. App. – 

Dallas, no pet. h.); citing Amalgamated Acme Affiliates, Inc., v. Minton, 33 S.W.3d 

387, 392 (Tex. App. – Austin 2000, no pet.).  “The determination of whether 

imminent harm exists is a question of law for the court.”  Schmidt, Id. at *2; citing 
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Operation Rescue-National v. Planned Parenthood of Houston Se. Tex., Inc., 975 

S.W.2d 546, 554 (Tex. 1998). 

Introduction 

 The trial court erred in granting the temporary injunction enjoining the City 

from conducting operations on the surface of the property in developing its water 

well field.  The trial court based this temporary injunction on the premise that the 

surface owner, Coyote Lake Ranch LLC (Coyote), was owed a duty to 

accommodate by the City of Lubbock.  In making its ruling, the trial court said that 

“Defendant’s proposed well field plan is likely accomplished through reasonable 

alternative means that do not unreasonably interfere with the Ranch’s current uses” 

(CR 54). 

 No such duty exists.  The temporary injunction against the City of Lubbock 

should be dissolved. 

Groundwater Ownership 

 Pursuant to the 1953 Deed, (RR Vol. III: 4, Apx. 1), the City was conveyed 

the groundwater under the lands at issue.  Coyote now asserts that it is the owner of 

the surface estate, less and except the groundwater owned by the City of Lubbock. 

 In Texas, groundwater is a part of the surface estate in the lands, and owned 

in place by the surface owner, unless such ownership has been severed from the 

remainder of the surface estate, which has occurred in this case by virtue of the 
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1953 Deed.  Edwards Aquifer Authority v. Day, 369 S.W.3d 814, 831-32 (Tex. 

2012).  Due to the nature of the severed groundwater estate, being a part of the 

surface estate and enjoying no dominance over the remainder of the surface estate, 

there is no right to utilize the surface of land to explore and produce the 

groundwater estate, absent express contractual right or an independent property 

interest in the surface estate. 

Nature of the Groundwater Estate 

 The trial court found that a temporary injunction should be granted against 

the City due to the fact that the City could explore and produce its groundwater 

estate “through reasonable alternative means that do not unreasonably interfere 

with the Ranch’s current uses;” (CR 54). It is important to note that the trial court 

did not find that the City’s proposed well field activities would be beyond the 

rights granted to the City in the 1953 Deed.  In essence, the trial court held that the 

City has an independent duty to accommodate Coyote’s current uses of the surface, 

as argued by Coyote, notwithstanding the clear rights granted to the City in the 

1953 Deed, stating in detail the means in which it can use the surface to develop 

the well field and setting forth the damages owed to the surface owner for certain 

activities.  In issuing this Order, the trial court has incorrectly applied the 

accommodation doctrine. This doctrine applies in the mineral estate/ surface estate 

situations and is used to “flesh out” the “due regard” element of the implied 
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surface use rights in favor of the mineral owner related to the exploitation of the 

mineral estate, to the City of Lubbock in utilizing its rights under the 1953 Deed to 

develop its water well field.   

The trial court is in error in applying the accommodation doctrine in this 

case.  First, there is no dispute that Coyote acquired the property with notice of the 

City’s ownership of the groundwater: both constructive notice, the Deed being 

filed of record in the Real Property Records of Bailey County, Texas at the time 

Coyote purchased the lands at issue, and actual notice, the groundwater production 

activities by the City on the Coyote property being open and obvious at the time 

Coyote purchased the lands at issue.  (RR Vol. III:4, and the enlarged Deed at Apx. 

1) (filed for record January 30, 1953, at 4:45 P.M.. Volume 59, Page 165, Deed 

Records, Bailey County, Texas). 

 Second, there is no duty under Texas law imposed upon the groundwater 

estate owner to accommodate, or use “reasonable alternative means”, to explore 

and produce the severed groundwater.  No such duty has ever been found by the 

courts in the State of Texas and there is no justification for the imposition of such 

duty. 

Nature of Mineral Estate 

 To illustrate the absence of any justification for the imposition of an implied 

duty upon groundwater estate owners, as asserted by Coyote, an examination of 
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rights of mineral estate owners to utilize the surface estate in its mineral 

exploration and production activities is helpful. 

 The severed mineral estate is the dominant estate and the surface estate is the 

servient estate, absent a contractual modification of such relationship.  Humble Oil 

& Refining Co. v. Williams, 420 S.W.2d 133, 134 (Tex. 1967).  As the dominant 

estate, the severed mineral owner has the right, without any express grant of such 

rights, to use as much of the surface as is reasonably necessary to exploit the 

mineral estate, in, on, and under the subject tract of real property, with such rights 

to be exercised with due regard for the rights of the surface owner.  Getty Oil Co. 

v. Jones, 470 S.W.2d 618, 621-22 (Tex. 1971). 

 The dominant nature of the mineral estate provides great rights over the 

servient surface estate.  See e.g., Gulf Oil Corp. v. Walton, 317 S.W.2d 260 

(Tex.Civ.App. – El Paso 1958, no writ)(right to determine location of wells); 

Robinson Drilling Co. v. Moses, 256 S.W.2d 650 (Tex. Civ. App. – Eastland 1953, 

no writ)(right to determine timing of mineral exploration of production activities); 

Ball v. Dillard, 602 S.W.2d 521 (Tex. 1980) (right of access over and across the 

surface); Delhi Gas Pipeline Corp. v. Dixon, 737 S.W.2d 96 (Tex. Civ. App. – 

Eastland 1987, writ denied) (right to build and maintain pipelines); Joyner v. R.H. 

Dearing & Sons, 134 S.W.2d 757 (Tex. Civ. App. – El Paso 1939, writ dism’d, 

judgment correct) (right to build and maintain housing for employees); Fleming 
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Foundation v. Texaco, Inc., 337 S.W.2d 846 (Tex. Civ. App. – Amarillo 1960, writ 

ref’d n.r.e.) (right to use of water); Yates v. Gulf Oil Corp., 182 F.2d 286 (5th Cir. 

1950) (right to conduct geophysical operations); Warren Petroleum Corp. v. 

Martin, 271 S.W.2d 410 (Tex. 1954) (spilling of oil in vicinity of tanks); and B.L. 

McFarland Drilling Contractor v. Connell, 344 S.W.2d 493 (Tex. Civ. App. – El 

Paso), dism’d at 347 S.W.2d 565 (Tex. 1961) (right to use of caliche). 

 Even though the severed mineral estate is dominant over the surface estate 

and enjoys great rights to use of the surface related to its mineral exploitation 

activities without an express grant of such rights, such mineral owner must 

nevertheless exercise such rights with “due regard” to the surface estate. See Getty 

Oil Co. v. Jones, 470 S.W.2d 618, 621-22 (Tex. 1971).  This duty to exercise such 

implied rights with “due regard” to the surface owner led to the creation of the 

accommodation doctrine, first recognized in Getty, supra.  In Getty, the Texas 

Supreme Court held that: 

[T]he due regard concept defines more fully what is to be considered in the 
determination of whether a surface use by a [mineral lessee] is reasonably 
necessary… But under the circumstances indicated here; i.e., where there is 
an existing use by the surface owner which would otherwise be precluded or 
impaired, and where under the established practices in the industry there are 
alternatives available to the [mineral lessee] whereby the minerals can be 
recovered, the rules of reasonable usage of the surface my require the 
adoption of an alternative by the [mineral lessee].  Getty, 470 S.W.2d at 622. 
 

 
 
 

15 
 



Accommodation Doctrine not Applicable to Groundwater Estate 
 
The mineral estate owners’ duty to accommodate the surface estate owner 

arises solely from such mineral estate owners’ dominant right to utilize the surface 

estate, without the express grant of such rights, fettered by such owners’ legal duty 

to exercise such implied rights with “due regard” to the surface estate owner.  As 

discussed above, the owner of the groundwater enjoys no dominance over the 

owner of the remaining surface estate and therefore, no implied rights of use of 

such estate – rather the groundwater is a part of such surface estate of the land at 

issue.  See Sun Oil Co. v. Whitaker, 483 S.W.2d 808, 811 (Tex. 1972).  Without 

such dominant nature, there is no implied right to utilize the surface of the Coyote 

Ranch, with “due regard” or otherwise.  The sole and only rights of the City to 

utilize the surface of Coyote Ranch, as the groundwater estate owner, are those 

expressly provided to it in the 1953 Deed.1 

1 Much authority exists regarding the scope and applicability of the accommodation doctrine as 
concerns severed mineral estate owners’ use of the surface.  However, due to the inapplicability 
of such concepts to the case at issue, a discussion of such authority is omitted herein.  It is fair to 
say, however, that Coyote has neither pleaded nor proven, which burden of proof that the 
accommodation doctrine would be applicable is on the surface owner, that (i) the City’s use 
completely precludes or substantially impairs the existing use (ranching or hunting) of Coyote; 
and (ii) there is no reasonable alternative method available to Coyote by which its existing use 
can be continued.  See Getty Oil Co. v. Jones, 470 S.W.2d at 628; see also Davis v. Devon 
Energy Prod. Co., L.P., 136 S.W.3d 419, 424 (Tex. App.-Amarillo 2004, no pet.).  Further, even 
in the remote event that Coyote has, or could, carry the burden of proof on the above cited 
elements, Coyote has the further burden of proving that there are alternative reasonable, 
customary and industry accepted methods available to the City which would allow the City’s 
exploration and production activities and allow Coyote’s existing use.  See Merriman v. XTO 
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Absent the grant of such express rights, the City would have no right to 

utilize the surface of the Coyote Ranch.   The trial court did not find that the City’s 

proposed well field plan is or would be beyond City’s contractual rights to explore 

and produce the groundwater as set forth in the 1953 Deed.  Rather, the trial court 

incorrectly applied accommodation duties upon the City, such finding being 

incorrect and inapposite to the case before it.   

In the trial court, the Plaintiff offered no authority, in Texas or any other 

jurisdiction, where a court imposed a duty of accommodation on a severed 

groundwater estate. The holding by the trial court, in addition to incorrectly 

applying a duty to the City, disregards the clear intention of the parties to the 1953 

Deed, and instead substitutes its opinion as to the scope of applicable surface use in 

lieu thereof, an action that is impermissible.  Luckel v. White, 819 S.W.2d 459 

(Tex. 1991).  Accordingly, the trial court’s grant of the temporary injunction 

against the City is contrary to established Texas law and should be dissolved. 

Effect of Contractual Provision on Accommodation Doctrine 

It is interesting to note that the accommodation doctrine, as applicable to the 

implied right of mineral owners to utilize the surface estate, is itself negated by 

express terms providing the means of mineral exploration and production 

operations.  See Landreth v. Melendez, 948 S.W.2d 76 (Tex. App. – Amarillo, 

Energy, Inc. 407 S.W.3d 244, 249 (Tex. 2013; see also Tarrant County Water Control & 
Improvement Dist. v. Haupt, Inc., 854 S.W.2d 909, 911-12 (Tex. 1993). 
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1997, no writ).  In Landreth, the surface owner claimed its ownership in lands 

through a deed that reserved minerals and provided in such reservation that the 

mineral estate owner had: 

[T]he right…to take all usual, necessary and convenient means for 
working… and removing.. said oil, gas and other minerals.. Landreth, 
948 S.W.2d at 78-79. 

 

 The surface owner opposed the mineral owner’s proposed location of two 

new wells and alleged that the owner of the severed mineral estate had a duty to 

accommodate the surface owner’s circular irrigation system related to such new 

wells. After the trial court found that the accommodation doctrine required the 

severed mineral estate owner to use low profile pump jacks, similar to the pump 

jacks at issue in the Getty Oil Co. case, supra, the Amarillo Court of Appeals 

reversed and remanded, holding that the accommodation doctrine did not apply in 

that circumstance.  Instead, the Amarillo Court of Appeals held that the surface 

owner had the burden of proof to establish (instead of accommodation doctrine 

elements) that the mineral estate owners’ operations are not by “usual, necessary 

and convenient means,” as provided in the deed severing the mineral estate from 

the surface estate of the lands at issue. 

 Accordingly, even in the event some sort of accommodation duty would 

apply regarding the use of the surface estate by the severed groundwater owner, 

which the City contends is clearly not the law in Texas, the rights expressed in the 
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1953 Deed to the City would prevail over any such general accommodation 

principles. 

  Specific Terms of the 1953 Deed and the Trial Court’s Order 

 The Order Granting Temporary Injunction enjoined the City from: 

a. Mowing, blading, or otherwise destroying the growing grass on the 
surface of the Ranch; 

b. Proceeding with any test hole drilling or water well drilling 
without consulting plaintiff regarding potential impacts to the 
surface of the Ranch; 

c. Erecting power lines to proposed well fields on the Ranch. (CR 
55). 

 
These prohibitions are in conflict with the power given to the City in the 

1953 Deed.  The Deed specifically states that the City: 

[M]ay at any time and location drill water wells and test wells on said 
lands for the purpose of investigating, exploring, producing and 
getting access to percolating and underground water;…(RR Vol. III: 4 
and the attached enlarged Deed at Apx.1). 

 
 The 1953 Deed specifically gives the City the right to go on the land and 

drill test wells and water wells.  There is nothing in the 1953 Deed that provides 

that it must consult with the surface owner before drilling test wells and water 

wells regarding potential impacts to the surface. 

 Also, the 1953 Deed specifically gives the City the right to erect power lines.  

The Court’s Order prohibits the City from erecting power lines which is 

specifically allowed in the 1953 Deed. 

 The 1953 Deed also contains a broad provision which allows the City to: 
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[U]se all that part of said lands necessary or incidental to the taking of 
percolating and underground water… (RR Vol. II: 4 and the attached 
enlarged Deed at Apx. 1). 

 
 The mowing of grass is incidental to the production of the groundwater for 

at least two reasons: 

(1)  Access – the mowing allows the City to get to the well sites and other 

production facilities; and 

(2)  Fire suppression and prevention - the vehicles the City utilizes in its 

operations have catalytic converters, with resultant increase in fire danger 

if tall vegetation is present around the engines.  (RR Vol. II 88: 12-15, 

89: 3-9). 

The mowing of grass is a necessary part of the process for the City in 

developing its well field.  Of course, as part of the 1953 Deed, it provides for 

payment in the event of damage to the surface.  

Conclusion as to the Accommodation Doctrine 

  It is undisputed that the groundwater under the Coyote Ranch is owned by 

the City.  It is also undisputed that the City was granted specific rights over the 

remainder of the surface in the 1953 Deed to develop, produce and transport the 

groundwater owned by it.  Due to the fact that the groundwater estate is not 

dominant over the remainder of the surface estate, no rights to use the surface of 

the Coyote Ranch exist in favor of the City outside of those rights expressly 

20 
 



provided in the 1953 Deed.  The accommodation doctrine does not apply in the 

case before this Court.  As such, the trial court abused its discretion in issuing the 

temporary injunction since this is not a valid cause of action and Coyote does not 

have a probable right of recovery as to this cause of action.   

 Importantly, the trial court did not find that the contemplated use of the 

surface by the City was beyond the rights granted to it under the 1953 Deed.  

Further, the City has shown that the activities specifically prohibited in the Order 

Granting Temporary Injunction are expressly allowed pursuant to the 1953 Deed.  

As a result, the trial court’s grant of the temporary injunction was contrary to 

Texas law and constitutes an abuse of discretion.  As such, the temporary 

injunction issued by the trial court should be dissolved. 

Damage to Surface Provided for in the 1953 Deed 

 In the trial court’s Order Granting Temporary Injunction, the Court said that: 

[P]ursuit of Defendant’s well field plan has caused damage to the 
ranch, and further damage to the Ranch will occur absent the use of 
reasonable means to ameliorate that damage…the Ranch has suffered 
harm caused by Defendant’s activities and will likely suffer 
irreparable harm in the future (CR 54). 
 

 However, damage to the surface of the property is clearly contemplated by 

the 1953 Deed and a remedy is provided therein.  Because the City will have to use 

the surface of the property in developing its well field, there could be damage to 

21 
 



the surface. This damage to the surface is contemplated and a remedy provided for 

in the 1953 Deed.  The pertinent portion of the 1953 Deed states: 

[I]n accepting and recording this deed, the City of Lubbock, its successors 
and assigns, covenants and agrees to pay Three and no/100 ($3.00) Dollars 
per acre per year for all ground surface occupied by housing facilities, 
fenced enclosures and roads constructed and used by it and to pay for 
damages to any surface property proximately caused by any operations or 
activities on said land by the City of Lubbock, its agents and employees, for 
which no payment is otherwise provided herein…(RR Vol. III:4, Apx. 1). 
 

“Contractual rights are not enforced by writs of injunction absent exceptional 

circumstances, since an inadequate remedy at law and irreparable injury are rarely 

shown when a suit for damages for breach of contract is available.”  Chevron v. 

Stoker, 666 S.W.2d 379, 382 (Tex. App. – Eastland 1984, writ dism’d).  See also 

C.H. Leavell & Company v. Leavell Company, 570 S.W.2d 404 (Tex.Civ.App. – El 

Paso 1978, no writ); and Grayson Enterprises, Inc. v. Texas Key Broadcasters, 

Inc., 388 S.W.2d 204 (Tex.Civ.App. – Eastland 1965, no writ). Since there is 

clearly an adequate remedy at law for any damage to the surface property, Coyote 

has not met the requisites for having an injunction. 

PRAYER 

WHEREFORE, premises considered, the City of Lubbock prays that the 

Order Granting Temporary Injunction by the trial court be dissolved, and for such 

other and further relief to which it may show itself justly entitled. 
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i r.LJ%e

City of Lubbock
L.A. Purtoll, et ux

THE STATE OF TSXAS, 1
Ob’TY OF SAILTf KNOW ALL WEN HY THESE PRESENTS:

That we, L.A. PUOTELL end wife, HAZEL PURTELL, of Lubbock County,T axes, for and
inc onalderaticue of the a of Ten and no/lTO (iO.O0) Dollars, cash and other
aiuabta cons IceratLon, to us in hand paid by the OILY OF LUrDOK, a nur.icLpal a
poratton of Lubcock County, Tex, HA:E sp;sso, so OA:EYES, and sy :rcsa
presents do Grant, Sell end Convey unto the said ClOY OF L UOCK, a rtunicipal car—
occation of Lubbock County, Texas, all of the percolating end underground water in,

un•.der, and that. rosy he produce fror the hereinafter decaribed tracts of lend,
situe ted in dailey County, Texas, toe thar with the exclusIve rIght to take such
we ter Tron acid. tracts of land and to use the sane for dtssositlori to cItIes and
townecitue ted in Bailey, Cochran, W0ckley, Lamb end Lubbock Counties, Taxes together
with the full and exclusive righte at in race and egress in, aver, end on wid
lends, so that the Grantee of acid cater rights nay at any tine and location drIll
watCO weil end test solES on aId lnis for ane purpose of lnvestlgatLn, a xploring

Wj

..

oduo ing, end gettIng access to percolating and underoround water; togeth with
the rights to string, lay, construct, and maIntain we tar and fuel pIpe lines end
trunk, collector, ed dIstrIbutIon water lInes, power lines, conwOntcatton ines,
dr vents wita oerrlcscas, ooservstlon wells wIth the barricebes, if requIred, not
exceedlnc ten (10) square feet of surface area, reservoIrs, booster statIons,
h.ouaea for employees, and access roads on, over and under said lands. recessery or
incIdental to any of said operations, together with the rights to erect necessary
boos in:’ for wells, equIpment end supplies, together wIth ppetue 1 cc cements for all
such purposJs, together with the rIghts to use all that part of said lands necessary
or Inc idsntal to the taking of percale ting and underground we tar ani te produc tion,
treating and transmission of water therefrom and delivery of said water to the
water cysten of the CIty of Luocock only; subject to the rights resarvec in JOHN L.
BlREL, and wife, COROIL EIRDAESL; J.E. bIRSOELL and wife, GLZESE EIRESEIL;
0555550 PHELPS and wIfe, APLESE PH.PS; and W.R. EROAN and wife, JOuNNIE 55055, their
heirs end assigns, to such quantities of water as nay be required to carry on
usual and normal domestic and ranchIng operations end undertakings upon said lands,
excludIng irrige tion, and such quantIties of water as may be required for normal and
cue tomory operations for the production of ofl and gas and other minerals from said
lanus, end by normal and customary operations for the produotlom of oil and gas
and other minerals is meant such operations as are now normal and customary in the
area woere said lend is located, and subject also to the exceptions and reservations
hereinafter provIded;

SISST TAAST: All of League 173, Button County School land;
SET )ND TRACT: All of League l7, Sutton County Sabool land;
— Tr OT League 172, Sutton County S0hool .and, Labors 3,L, and 2,

thereof, and at also a certaIn 3i3 acre tract of land out of the Northeast (NH)
corner of said Logua 172, beIng Labors 1 end 2 thereof, more particularly described
as rolES:

EZOINNING at a ll/14’ pipe the Northeast corner of League No. 172, Sutton
County School Land, Bailey County,T0xas;

THENCE dost 1900 varas to a lI2’ pipe set for a corner;
ThENCE South lOi.L varec to a 3/Ic’ DIPC set for a corner;
THENCE East 1900 varac to a 1/2” pIpe set for a corner;



iEioj a

2OTJHTH SPACT: All of what is known as the A.A. Kuehn Survey 2, Block “R”, situated
to 51 County, Texas;

tlPTH TRACT: Sectton to 11, both inclusive; 16 to 22, both inclusive; 27 to 33, 1both tnoluetve; 38 to L!, both inclusive; 19 to 5, both inclusive; & to 68, both
InclusIve; 77 to 79, both Inclusive; 89 to 92, both Inclusive, all situated in Block A,
of the olvIn slum & Slum Survey;

SI’<TH TRACT: SectIons 1 to L, both inclusive of Block 0 of the T.H. Jones Survey;
all of the ahcv deorIbed land being situated in B0Iley County, Texas.

Tte conveyance is expressly made subject to the rights reserved by the respective
Crantore, 2255 5, RDWEUL end wife, COBBlE BlRD L; J.E. 3IRDAL end wife, GENENE
UIYAAUL; RSSSARD PHELPS and wife, ARLENE -llELPS; and i.5. BROWN and wife, oisi:s
SOtAN, to the exehanho deed between such Granrs and I.PURTELL,dated the 30th day of
Ca.nuery, l93, to which reference is here made for a more particular description of
such reserved rtghts end of the property hereinabove described, and their respective
heirs and assIgns, to the rtht to drill end use water from one irrigation well for
aprtcultural, irrigatIon purposes on1y, such wells to be equIpped with one (1) pump ySavIor only one column pipe, which pipe shall not exceed ten (10”) inches in diameter, Ito be located on each of the following described tracts of land, out of the land herein
conveyed:

SectIons Nos. 2?, 28, 52, 53, 51;, 55, 65, 66, the West 395.19 acres of SectIon 67,the East 253.31 acres ot SectIon 67, Sec. 68, Sec. 77, all in Block A, Melvin Blumant Slum Survey, end See tlons 1 end 3 in Block 0, T.H. J0nas Survey, and two suchwell altos end irrigatIon wells 10 Section 2, Block 0. T.H. Jones Survey, for a to.of SIxteen (16) IrnICation wells that nay be drilled, not core than one well toany one tract above named, except Section 2, Block 0, on which two wells are permitted.
T 12 AGSEaS antI understood that as to the land &bove descrIbed on wh1h the right

to irriga tIm wells are reserved and excepted by JOHN L. BIHDWELLand wife, COdDlE
£IIPDW.SLL; 2.5, RIRUAELL and wife, QSNE.NE BIRDLELL; BERNARD P1IBL?S and wife, ARLENE
PHELPS; end W.R, 311055 and wife, JOHNNLE BROWN, neither they,nor theIr heirs or assigns
nor the CIt5 OF LUBBOCK, Grantee heaIn, its successors and assigns, shall ever have any
claim or cause of action eainst each ottr, or their heirs, successors end assigns,
by reason of drainage of water from said lands or any pert thereof.

It ts understood that, for the purpose of this deed, water and minerals In water
shell never be construed as mineral!, but there is reserved and excepted unto the owners
of any outtndLng rihts and interests in the oil, gas and other minerals, In, on, under
saId lands hereinabove described, such water as nay be appurtenant therato.

in acceptIng and recording this deed, the City of E.bboci its successors and assigns,
covenants ann egreea to pay Tr ee and nol2O (3.0O) Dollars per acre per year for
all pround surfers occu ied by housing facilities, fenced enclosures and roads construct
ad nd used h2 It ant to pay for damages to any surface property proximately caused
by any opera tiuns or activities on said lend by the City of L,bbock, its agents end
ecrlcyeas, for which rio payment is otherwise provided herein, and shall, within a roason
able time after conductIng any operations on sid land, remove therefrom any trash,
debrIs and other materIal or obacts which clutter up or detract from the usefulness
of saId lnd to the owners thereof. Where the City of Lubbock, Its successors ard
eadgas, constructs new roads through an outside fence, tne City of Lbbock shall TI.netalt and maintain In such opening, gates of durable construction; or, at the L
option and re2uest of the owner of the land, the City of Lbtock ‘eill iflS tall and
maIntain cattle guards. Whore the City of Lubbock, its successors nd assigns, constructs
and uses roads across insIde fences, the said City of Lubbock will tO! tall and



Intatn cattle puerds It inp unders tood that lock pates on the outside fence
hal o ef± t Th rI t o a t”y, ri ress a o c a. oI.ed O •C3 ao—

lc y e aci . nz JO O’e O t o Cit, t L JbJo k en cc I the bu inus of the C tt’
of bbc cit per ha Inirp; to the full enjoyment of water rights hsrein nveyed,

it Is exoreaslo undors tooT and •coed that no city water well ahai.i be drilled by
the cIty of Ludhock, it aucoeso or 55a trs • wIthin onecourth (l/th) io of ny
of the preac ntly exlating windmIll relic, the .ncationu of welch are descrlbeu In
TxhIbtt A whIch. i attached haret;o and made a port htreof.

It beIng :h Intent ton of thIs deed. to grant, sell •cn.d covey unto the CITY OF
LTEOCdW, its cucoescore and aes Igns, the percale tint, and undergroun.d we tee in i d
wader end that may be produced from the tracts of lend hereinabove described, with the
rights incident thereto and t.ats d cad Ic beIng made and da.Ivered by the Grentora aha

cot , Tv a rj tat th ne distlnc t un ding t t Is a o -i
cc er the surface of e eld property nor any interest In ann to any of tna 011, ow or
other otnerale In end under or that may be prbnced Iron tao tm Id land, and the came
Is excepted from this conveyances and the Orentora reserve unto themselves, their
heIrs anti ascigne, all of the surface and urVace rIghts, not herein expressly com..cyad,
end all •of the nil, ecs and cthnt mIc In and under end that may beproduoed i.ro
the herein conveyed propec tv which haue not been heretofore cozatcyad or reserved.

° C ucLa t , L vo 050 1 am , ta t e’ a ci d
, 1 ‘,

rlbta ed appurtenances thereto in anywise b0lonClrg unto tno acId CIf CF
P -anabel o go etiom of ,Ltock bounty, eas, its sucesos s’d ess’rs

1orever;

and we do hereby bInd ourselves, our heirs, executors an.d admInistrators,
to Warrant and Forever defend all and sIngular the said premises unto the said CITY
OF LUE300K, a munlc ipel corpora tion of Lubbock County, Txe a, its successors and
assigns, against every person rhomsoever lawfully claImIng, or to claim the sane or
any part thereof.

IITNEPS our mnd thIs 30th day of January, 1953.

L.A. PUitItL$198.30 IRS Atteohed nd Cnaallad
HAZYL PUrPrELL

TATE OFTEPAS

CF LYS030K

BEFOTE its, tbe undersigned uthor1ty, cm thIs day porconelly appesrod I.?lELL
and HPdTL PUOTILL, his wife, t.oth mown . to :50 t be the persons whose names are
subscrTad to the foceColng ifl5 trwntmt, ann ecknawlelgeO to cc that tney och executed
the same for the purposes and cons Idare t Ion thuret n expras cod, and tee saId SAdiE pO5
wife of the said L.A. PUWlaLL, havtng been examined by re privIly and apart from her
hubamd, and having the Samoa fully expla Ined. to her, she, the said liAnEt POSTdatE eoknow
ledged such instrmunant to he her act ormi deed, end ahe declared that she had wii,Ingly
signed the Samoa for the purposes end cons iTeratIon therein expressed, and that stae
dId not wish to retract .11,

tvEm usois tt gg ND SEAL OF OFfICE, thIs 30th day of January, 1953.

Thos. B.Duggun, Jr.

Notary Public In end for Lubbock County,
Texas

TAIL. PIT e a

Ext 11mg wIndmIlls arc lot chad as fohaoms, to—wlt:A POiNT Soo’ east and jOOl
south, more or lees, from tha ff oc:rner of Sec clan 9, Block A, BaIley County, Texas.P POiNT 1P00’ it. TA 173(1’ N, more or less, from the SW corner of Section 11, Bloak A,

.:JE
COed



B Icy CuntTaxcs, A POINT 500’ 5. and 2600’ B., more or less, from the NEcornar
of Soction 16, Block A, Bailey County, Texas. A POINT 2300’ 5. end 800’ A., more or
lecs, from the NE corner of Sctlon 18, Block A, Bailey County, Texes. A POINT 130’

cod Loo’ ii, more or less, from the SW corner of SectIon 21, Block A, BaIley County,
A POINT 3•Q’ B. and 1500’ S., more or less, from the NW corner of SectIon 28,

A, Be flay County, Toxas. A POINT 900’ B. and 1800’ N., more or less, from the SW
corner of ScttoO 30, Block A, Boiley County, Texas. A POiNT 600’ W. and 3000’ N,,
more or less, from th.e SI. corner of Section 2, Block 0, Batley County, Texas • A PON’t
18)0’ 5, end 2500’ A,, more or less, from the NE corner of S0ction 38, Block A, BaIley
Coon ty, Tesr3s. A 00NT 200’ B. and 3O N., core or less, from the SN comsor of SectIon
143, Block A, Bat icy County,Texaa. A POINT 2200’ N. and 1oo’ A., more or less, from th
BE corner o.f Section 50, Block A, Bailey County, Texas. A P0.INT 500’ B. nd 500’ N.,
more or less, from the SW corner of Section 55, Block A, Bailey County, Texas. A POINT
%Q0 E. end 114.00’ N, more or less, from the SW corner of Section 3, Eloek 0, Bailey
Cout, Texe A POiNT 200’ B. end 300’ N., more or less, from the SE corner of Sec tion
B3, Bl”ck A, BaIley County,Texas. A POINT 1500’ N. and 2300’ B., more or less, ton
the SE corner of .Sction 77, BloekA, BaileyCounty, Texas. A POINT 2000’ A, and 900’
N,, more or less, from the SE corner of Section 79, Block A, BaIley County,Texas.
A POiNT 1200’ N. ond 1600’ B., more or less, from the SE corner of SeStiOfl 89, SlockA,
Stley County, T exas, A POINT 600’ E, and 60Q S., more or less, from the NW corner
of Survey 172, Sutton Count-r School Land, Bailey County,Texas. A POINT 1300’ W. and
2OC’ N. • cnre or less, from the SE corner of Survey 172, Sutton County School Land
H ile r Soonty, Texas, A POiNT 3000’ B,, and 930’ 3,, more or less, from the NW corner

and 53j0’of Survey 173, of the Sutton County School Land, Bailey County,Texas. A POINT 14500’ B.!
N., more or less, from the SW corner of Survey 173, Sutton County School Land, Bailey
County,Texas, A POINT 3500’ E. and 1500’ S., more or less, from te NW corn of
Survey 178, Sutton County School Land, Bailey County,Texas. A PoINT 6500’ B. and
6Oo N., more or less, from the SE corner of Survey 1714, Sutton County School Land,
Be Hey County ,Texas, A POINT 3000’ A. and 14100’ N., more or less, from the SE co?ner
of Survey 178, Sutton County School ‘Land , Bailey County,Teas,
FILSO FOR 1010000 JANUARY 30th, 1953, at 14:145 P.M., RECORDmL FEBRUARY 3rd, 1953, at 11:00
1,5., Volume 59, Pages 165—168, 0ed Records of B0tley County, Taxes.

D:puty

Julien B. Snau, et ox RI 11T-OF-NAY DEED BaIley County,Texas.
ThE STATE OF TEXAS,

C OUIITY OP BA ELSE KNOW ALL MES BY THESE PRESENTS
Thet Jul ian E. Lenau & wife Lois iloen Lanau, of tha County of Bailey, State of Texas

for end In consIderatIon of’ the sum of Oe end no ,l00 Dollars to us in hand paid by
Bailey County,Teas, receIpt of which is hereby acknowledged and confessed, have GRAN’D
CCLII and CONVEYED, and do by these presents GRANT, SELL nd CONVEY unto the Bailey
Cnuni-v, Texas, the free and uninterrupted use, lIberty a r,d privI1a,ge of passage, in,
clang & upon & across the following described tract or parcel of land situated in
B Hey County, Texas, and being more particularly described as follows: beginning at
a po tnt 140 Wes t of the Nrthoast corner of Sec tton No. 6, Block ‘F’, BaIley County,Yeses; Thence So uth 15 feet to a point:; Thence Wt 3387.7 feet to a point; Thence
Nct 15 feet to a point; Thence Est 3387.7 feet to the picce of beginning.

And It Is further agreed that the said Bailey County,Texas, in consideration of the
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Cause No. 9245

CO\OiE LAKE RANCH. EEC IN THE 2S7’ DISTRICT COURT
Plainti if,

IN .\ND FOR

fjIf. ‘fly QE LUBBOCK. TEXAS
Defi.ndant. § BAILEY COUNTY. TEXAS

CITY OF LUBBOCK’S ORIGINAL ANSWER

COMES NO\V, C[I’Y OF LUBBOCK, Defendant in the above-entitled and numbered

cause, and flies this Original Answer to Plaintitis Original Petition and Application for

Temporary Restraining Order (Petition) and in support thereof would respectfully show the

Court as follows:

1.
GENERAL 1)ENIAL

This Defendant denies each and every allegation made in Plaintiffs Petition and demands

strict proof thereof.

LI.
VERIFIEI) DENIAL

The Plaintiff did not timely present its notice of claim within six (6) months as required

by the City of Lubhocks Charter. Chapter 1. Article Ii. Section 8As such, the City is exempt

from liability, Attached to this Answer is a copy of the City’s Charter prox ision. Exhibit “1”.

and the Affidavit of Rebecca (iarza. Exhibit “2”. ‘ eriftin that no claim has been tiled by the

Plaintili.
FtLED

Dsh oi Couo. fiEvy COut, Thxas



iii,
FF11I1IE I)f Ff\Sl S

A.
City owns the Underground Water and has the Right to Enter Property

To Produce and Explore for such Water

This Defendant aflirmatively asserts that Plaintiff is not entitled to an injunction against

the City of Lubbock as the City of Lubbock owns the water rights and purchased such water

rights in 1953 as shown in Exhibit I attached to Plaintiffs Petition. This conveyance granted to

the City the rights to the water and to access the property to drill for such water, The conveyance

states in part that the City is granted:

[ajIl of the percolating and underground water in, under, and that may be produced fromthe hereinafter described tracts of land situated in Bailey County. Texas.. together withthe full and exclusive rights of ingress and egress in. over, and on said lands, so that theGrantee of said water rights may at any time and location drill water wells and test vells
on said lands for the purpose of investigating, exploring, producing, and getting access topercolating and underground water..

B.
City has the Right to Erect any Infrastructure Necessary

For the Production and Transport of Water

[he City not only owns the water and has the rights given to go on the land to drill and search for

water, hut it is also granted the ability to erect all of the infrastructure necessary to transport the

water. The 1953 Agreement states that the City has the right to:

..lav, construe t. and maintain water and fuel pipe lines and trunk. collector. anddistribution water lines, power lines, communication lines, air vents with barricades,observation wells with the barricades. . reservoirs, booster stations, houses for emplo\ees:,and access roads on, over and under said lands necessary or incidental to any of saidoperations, together v ith the rights to erect necessary housing tir \ells. equipment andsupplies, together ith perpetual easements for all such purposes, together with the rightsto use all that part of said lands necesNarv or incidental to the taking of percolating andunderground water and the production. treating and transmission of ater therefrom anddelivery of said water to the ater s\slem of the City of I.uhhoek..

Pursuant to the I 953 :\ereement pro ided to the Court in Plaintitfs Hchihit , atiached to its

Petition. tile (:itv rh rinlit to the witcr and ilso his the riehts to dri ho then. nter nod



construct any infrastructure necessary to its production and transportation. Plaintiff is not

entitled to an injunction preventing the City from exercising its contractual rights to drill and

search for water and is not entitled to an injunction preventing the City from erecting or

developing the infrastructure necessary to its water operations.

C.

City’s Immunity has not been Vaived for Breach of Contract

The City also affirmatively asserts that Plaintiff has not shown a probable right of

recovery nor asserted a cause of action against the City of Lubbock for breach of contract as the

City’s immunity from suit has not been waived pursuant to Section 271.15 1 et. seq. of the Local

Government Code.

D.

Plaintiff has not Filed Claim as Required by the Charter of the City of Lubbock

The City also affirmatively asserts that Notice has not been properly given to the City

pursuant to its City Charter for breach of contract. Chapter 1, Article II, Section 8 of the

Lubbock City Chartcr states that:

The City shall not be liable on account of any claim for specific pcrfonnance, breach ofcontract or damages to the person or to any property, or for any character of tort, unlessthe person asserting such claim shall be given the City written notice of such claim and ofthe facts upon which it is based within six (6) months from the time it is claimed suchcause of action arose. and no such suit shall be instituted or maintained on any such claimuntil the expiration of nincty L9O) days from the time such notice shall have been given.(See the attached certified copy of the City of Lubbock City Charter provision attached asExhibit I ).
Plaintiff has not tiled such & ritten claim. (See the .flidavit of Rebecca Garza attachedas Exhibit 2’;.

I:.

CITY OFLEIBEOCKY ORIGiNAL ANSWER Page.?



City Asserts Four (3) ear Limitations for Breach of Contract

The City also aflirmativelv asserts the statute of limitations for any cause of action for

breach of contract.

F.
No Ciaim for Inverse Condemnation Since Contract Consents to the City’s Activities

Ehe Cit affirmatively asserts that Plaintiff cannot assert a claim for inverse

condemnation as Plaintiff is asserting a taking for activities that are actually consented to and

provided for in the contract. [he contract provides tor payment of $3.00 per acre per ear for the

Citys erecting housing facilities, fenced enclosures and roads used by it and the contract also

provides br payment to the property oner for any damage to the surthee of the property caused

by operations. Plaintiff cannot claim inverse condemnation for activities that have been

consented to by contract with the property owner.

C.
City Asserts Limitations as to Inverse Condemnation

The City also affirmatively asserts the limitations as to any cause of action for inverse

condemnation.

II.
Windmills Existing in 1953

Lastly, the City aftirmati ely asserts that it has no intention of drilling any cli v ithin “

mile of any indniill that existed in I 953

lRAYER

WI ILRFORE, premiNcs considered, this l)efendant prays that Plainti if take noihine b its

suit aainsI the City of [_uhhock. that the pnlicjtn n hr I enlpor:ir\ lnjunctin l’e denied. ihjt



the S 10.000 bond be lbrfeiied in favor of the City of Lubbock, that Plaintilis Petition he

dismissed, for attorneys 1es and fur such other and further relief to \hich it may show itself

justl entitled.

Respect1ull submitted.

SAM MEI)INA
CiTY ATTORNEY
State Bar No. 13895500
JEFF HARTSELL
TRIAL. ATTORNEY
State Bar No. 09170275
P 0 Box 2000
Lubbock, Texas 79457
806-775-2222
Facsimile 806-775-3307

1/4

L/ /

__

JEFF IIARTSELL
State Bar No. 0917075

CERTIFICAT1 OF’ SERVICE

I certify that a true and colTect copy of the above and foregoing document was hand
dlircd on thLti’,lkIa\ ol 20 I by U S Mail to the folloing

Marvin \V. Jones
C. Brantley Jones
Sprouse Shrader Smith, PC.
P 0 Box 1 5008
Amarillo, Texas 79105—5008

.7
I ,7,7i
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CITY OF LUBBOCK §
COUNTY OF LUBBOCK §
STATE OF TEXAS §

CERTIFICATE TO COPY OF PUBLIC RECORD

I hereby certify, in the performance of the functions of my office, that the attached
instrument is a full, true and correct copy of Chapter 1, Article 2, Section 8, of the Code of
Ordinances of the City of Lubbock, as the same appears of record in my office and that
said document is an official record from the public office of the City Secretary of the City
of Lubbock, Lubbock County. State of Texas. and is kept in said office.

I further certify that I am the City Secretary of the City of Lubbock. that I have
legal custody of said record, and that I am a lawful possessor and keeper and have legal
custody of the records in said office,

In witness whereof I have hereunto set my hand and affixed the official seal of
said office this 2 l day of November. 2013.

(City Seal)

Rehecica( iarza
CitY Secretary
City of Lubbock
Lubbock County, State of Texas

EXN•IEI•IT

I 1



4
I ARTICLE ii. [GENERAL OWERSJ I
Sec. 8. Exemption from liability for damages.

The City shall not be liable on account ofany claim for specific perfbrmance, breach ofcontract or
damages to the person or to any pmperty, or for any character of tort, unless the person asserting such
claim shall give the City written notice ofsuch claim and of the facts upon which it is based within six
(6) months from the time it is claimed such cause of action arose, and no such suit shall be instituted or
maintained on any such claim until the expiration of ninety (90) days from the time such notice shall
have been given. (Amended 4/111 930; 5/7/1988)

Case law annotations-Minor was excused from the notice requirement in section 8, above. Lubbock v.
Onley, 498 S.W. 2d 429(1973). SectionS does not apply to damages for breach of contract. Geo. L.
Simpson & Co. v. Lubbock, 17 S.W. 2d 163 (1928).



Cause No. 9245

COYOTE LAKE RANCH, LLC IN THE. 287” DiSTRICT COURT
Plainti if.

§ IN AND FOR
§

THE CITY OF LUBBOCK. TEXAS §
Defendant. § BAILEY COUNTY. TEXAS

AFFiDAVIT OF REBECCA CARZA

SLVI’E OF TEXAS §
§

COUNTY OF LUBBOCK §

BEFORE ME on this 2l day of November 2013, personally appeared Rebecca
Garza. who after being duly sworn, upon her oath states:

My name is Rebecca Garza and I am the City Secretary for the City of Lubbock.
I am over the age of eighteen (18) years. am of sound mind, have never been convicted of
a crime that would preclude me from making this Affidavit, and all the facts stated herein
are within my personal knowledge and are true and correct.

11,

The City Secretary’s Office for the City of Lubbock is the designated department
that receives claims from claimants. It is the policy of the City that if such claims are
received by another office they will be forwarded to the City Secretary’s Office.

We have searched our claim files hack through 2006 and searched for claims from
or invoi ing Coyote Lake Ranch. FEC. G. Ilughes Abell, Llano Partners. Ltd., I1irdwell.
and Bailey County and found no claims from or invoi ing any of the aforementioned.

FURTI IER, AFFIANI SAYL FH NAUGHT.

Signed and dated at Lubbock. Lubbock County. Texas. on November 2013

7 / \
I BI’4 tj \F/ \

EXHIBIT
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TAB #5 
City of Lubbock’s Request for Findings 

of Fact and Conclusions of Law 
 
 



Cause No. 9245 

COYOTE LAKE RANCH, LLC § TN THE 287TH DISTRICT COURT 
Plaintiff, § 

§ 
v.	 § IN AND FOR 

§ 
THE CITY OF LUBBOCK, TEXAS § 

Defendant. § BAILEY COUNTY, TEXAS 

CITY OF LUBBOCK'S REQUEST FOR FINDINGS OF FACT
 
AND CONCLUSIONS OF LAW
 

TO THE HONORABLE JUDGE OF SAID COURT: 

Defendant, CITY OF LUBBOCK, TEXAS, asks the Court to file findings of fact and 
conclusions of law. 

A. Introduction 

).	 Plaintiffis COYOTE LAKE RANCH, LLC; Defendant is the CITY OF LUBBOCK. 

2.	 The Court signed an Order Granting Temporary Injunction on December 23, 2013. 

n. Request 

3.	 Defendant ask the Court to file findings of fact and conclusions of law and require the 
clerk to mail copies to all parties, as required by Tex.R.Civ.P. 297. 

4.	 Plaintiffs file this request within 20 days of the date the Court signed the Order Granting 
Temporary Injunction. 

Respectfully submitted, 

SAM M~EDINA 

CITY ATTORNEY 
State Bar No. 13895500 
JEFF HARTSELL 
TRIAL ATTORNEY 
State BarNo. 09170275 
POBox 2000 
Lubbock, Texas 79457 
806-775-2222 

FaCSimil~ 

Jme~ELL 
State Bar No. 0917075 



CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the above and foregoing document/f, mailed, 
certified mail return receipt requested on theSttl day of~()~C((>- ' 20 by U. S. 
Mail to the following: 

Marvin W. Jones 
C. Brantley Jones 
Sprouse Shrader Smith, P.C. 
POBox 15008 
Amarillo, Texas 79105-5008 
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Defendant, City of Lubbock’s, 
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Cause No. >245

()Y(Yl2 I \KL RANCI 1. fLU IN 11 lb 287 DISTRICT COJ,RT,
Plimtiit

IN \N1) FOR

liii ( Il’s UI I I, 1313U( K Ii \\“

I )etdndant, h\l I .1 Y Ut ) Ni Y. Il’X,\S

I)EFENI)ANF, CITY OF LUBHOCK’S, SUPPLEMENTAL REQUEST FOR
1)OCUNIENTS TO lIE INCLU1)EI) iN THE CLERK’S RECORI)

Ii): Idaine Parker
HuiIe (‘ount\ l)istrict Clerk
300 S

1e Street
Muleshoe, Texas 79347

RU ‘vl : Jell I Iartsel I
Attorney ftr City of’ lubbock

R F: Cit ol lubbock s Supplemental Request fhr i)ocumcnts to be included in
the Clerk’s Record for the ahox c—cited and referenced case

Defendant. CITY UI LU BBOC K. filed its request her documents to he included in the

clerk’ s record on January X. 20 1 4. In addition to the documents it requested on January 8. 2014.

requct the 1lIo\\ ne 2 cunient eL be inJuded a 0.e Clerk’s Record:

( iv of I.uhi k’ Reouei or l1uduie of IJet end ( elu:onN ot I a tiled on

J..niuarr S. J 14, end

2 The Cr.)urt’s 2 ndines of’ beet end ( ‘one us as of I.. aw hen sue.h are heed by 11W.

7
-

l2%LLIe

L
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SAM tslFl)INA
CITY AtTORNEY
STATE BAR NO.13895500

JEFF I IARTSEI.I.
ASS1S FAN F CITY A IlORNEY
S l’Nli L3:R NO. 09170275

P.O. Box 2000
Lubbock, Texas 79457
Telephone: (806) 775-2222
Facsimile: (806) 775-3307

4

ibL/fl -

JEFF (IARTSF[.L

ATTORNEY FOR CITY OF LUBBOCK

CERTIFICATE OF SERVICE

TIllS IS TO CERTIFY that a true and correct copy of the above and foregoing

DEFENDANT, CITY OF LUBBOCK’S SUPPLEMENTAL REQUEST FOR

DOCUMENTS TO lIE INCLL!I)ED IN THE CLERK’S RECORD has been mailed In

L:nited States Mail. postpaid, ceriilicd. return receipt requested to PlaintilTh. by and through their

attorney of record, Mars in W. Jones, Sprouse Shrader Smith. P.C.. P 0 Box 15008. Amarillo.

Texas 79105-5008. this 10th day of January. 2014.

7. -r/
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Getty Oil v. Jones 
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470 SW2d 618. 53 A,LR,3d 1
(Cite as: 470 SW2d 618)

Page I

Supreme Court of Texas.
GETTY OIL COMPANY, Petitioner,

John H. JONES, Respondent.

No, B—2391.
May26, 1971,

Rehearing Denied July 28, 1971
Second Rehearing Denied Oct. 6, 1971.

Surface owner brought action to restrain oil
and gas lessee from using vertical space fir
pumping units that prevented use of an automatic
irrigation sprinkler system, The District Court, No.
106, Gaines County, Truett Smith, J., granted
lessee’s motion for verdict non obstante veredicto
and the owner appealed. The San Antonio Court of
Civil Appeals, Fourth Supreme Judicial District,
Barrow, J., 458 S,W.2d 93, reversed and remanded
and both parties brought error. The Supreme Court,
Steakley, J., held that lessee did not have right to
the exclusive use of superadjacent air space above
the limited surface area occupied by its pumping
units; lessee’s use of vertical superadjacent air
space as well as lateral surface and subsurface of
land was restricted to that which was reasonably
necessary.

Affirmed.

McGee, J., dissented and filed opinion in which
Pope, J, joined,

Greenhill, J., concurred on motion for
rehearing and filed opinion and McGee, J., dissented,

West Headnotes

Ill Mines and Minerals 260 73J(6)

260 Mines and Minerals
26011 Title, Conveyances, and Contracts

26011(C) Leases, Licenses, and Contracts
260l1(C)3 Construction and Operation of

Oil and Gas Leases
260k73.l Premises Demised and

Rights Acquired
260k73,1(6) k. Use and Enjoyment

of Premises; Surface Rights and Liabilities, Most
Cited Cases

(Formerly 260k73)
Oil and gas lessee did not have right to the

exclusive use of superadjacent air space above the
limited surface area occupied by its pumping units;
lessee’s use of vertical superadjacent air space as
well as lateral surface and subsurface of’ land was
restricted to that which was reasonably necessary,

121 Mines and Minerals 260 731(6)

260 Mines and Minerals
26011 Title, Conveyances, and Contracts

26011(C) Leases, Licenses, and Contracts
260l1(C)3 Construction and Operation of

Oil and Gas Leases
260k73. I Premises Demised and

Rights Acquired
260k73,l(6) k. Use and Enjoyment

of Premises; Surface Rights and Liabilities. Most
Cited Cases

(Formerly 260k73)
Oil and gas estate is dominant over surface

estate in the sense that use of as much of the
premises as is reasonably necessary to produce and
remove minerals is impliedly authorized by lease;
but rights implied in favor of mineral estate are to
be exercised with due regard for rights of owner of
the servient estate,

131 Mines and Minerals 260 73.1(6)

260 Mines and Minerals
26011 Title, Conveyances, and Contracts

26011(C) Leases, Licenses, and Contracts
260ll(C)3 Construction and Operation of’

Oil and Gas Leases

https://web2,westlaw com/print/prinistream aspx?rs=WI W 1401 &destination=atp&mt=99 2/11 /2() 14
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(Cite as: 470 S.W.2d 618)

Page 2

Rights Acquired
260k3. I Prenuses [)emised and

260k73.l(6) k. Use and Enjoment
of Premises; Surface Rights and Liabilities. Most
Cited Cases

(Formerly 260k73)
Where there is only one manner of use of

surface whereby minerals can he produced. lessee
of oil, gas or mineral rights has right to pursue this
use, regardless of surface damage.

3 Mines and Minerals 260 73.1(6)

260 Mines and Minerals
26011 Title, Conveyances, and Contracts

26011(C) Leases, Licenses, and Contracts
260l1(C)3 Construction and Operation of

Oil and Gas Leases
260k73.i Premises Demised and

Rights Acquired
260k73. l(6; k. Use and Enio’ment

of Premises; Surface Rights and Liabilities. Most
Cited Cases

(Formerl 260k73)
Where there is an existing use b surface

owner which would otherwise be precluded or
impaired and where, under established practices in
the industry, there are alternatives available to
lessee of oil, gas or mineral rights whereby
minerals can be recovered, rules of reasonable
usage of surface may require adoption of’ an
alternative recovery method which does not
preclude or impair use of surface.

[5J Mines and Minerals 260 52

260 Mines and Minerals
26011 Title, Coneyances, and Contracts

26011(A) Rights and Remedies of Owners
260k52 k. Injunction and Receivers. Most

Cited Cases
Under evidence that surface owners irrigation

S\ stem which was capable of’ clearing obstacles less
than seven fet in height afforded surface ow ner the
most adantaoeous, and perhaps the onl\
reasonable means of developine surface for

agricultural purposes and that oil and eas lessee had
a ailahle to it two R pes of pumping installations
which would not protrude more than seven feet
above surface, surface owner which brought action
to restrain lessee from using vertical space that
prevented use of the irrigation system was entitled
to show his right to an accommodation between the
two estates.

j6) Trial 388 352.10

388 I rial
388lX Verdict

3881X(B) Special Interrogatories and Findings
388k352 Preparation and Form of

InteiTogatories or Findings
388k352.lO k. Interrogatories

Assuming Facts or on Weight of Evidence. Most
Cited Cases

(Formerly 388k352( 10))
In action b\ surface owner to restrain oil and

gas lessee from using vertical space for pumping
units that prevented use of an automatic irrigation
sprinkler system which could clear obstacles onE if

the were less than se en feet in height. use of term
“excess in height” in issue asking Jury whether
lessees erection of pumping units at such excess in
height so that sprinkler system would not pass over
same was erroneous in that it was a comment upon
weight of evidence and called for weighing of harm
or inconvenience to surface owner against
considerations pertaining to lessee.

II Mines and Minerals 260 73.I(6)

260 Mines and Minerals
26011 i’itle, Cone ances, and Contracts

26011(C) Leases, [.icenses, and Contracts
26011(C)3 Construction and Operation of

Oil and Gas Leases
260k73, I Premises l)emised and

Rights Acquired
260k’E3 6) k. Use and Enjo\ rnenl

ol’ Premises; Surface Rights and l,iahiIites \lost
C ted Cases

f) 20] Thomson Ron mrs. No Claim to Orin. US Gos Works,

https: \veb2.westl;I\v.com/prinl. pi’intstrearn.aspx7rsWL\\ 14.01 &destination=atp&m 99... 2 11 20 14
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(Fonnerk 260k3
I o force oil and ia’ lessee to change its

method ol’ using surlace to accommodate surface
ncr’s irrieaiion s\ stem, there would have to be a

detenu nation that use under attack was not
reasonahl\ necessar\ weighing of harm or
incon’. enience to surface owner against
considerations pertaining to lessee was improper.

SJ Mines and Minerals 260 73.1(6)

260 Mines and Minerals
26011 Title. Conveyances, and Contracts

26011(C) Leases, Licenses, and Contracts
260l1(C)3 Construction and Operation of

Oil and Gas Leases
260k73,l Premises Demised and

Rights Acquired
260k73, 1(6) k, Use and Enjoyment

of Premises: Surface Rights and Liabilities. Most
Cited Cases

(Fonnerl 260k73)
Burden of proving that under all circumstances.

use of surface by mineral lessee is not reasonably
necessary is upon surface owner,

9! Mines and Minerals 260 73.1(6)

260 Mines and Minerals
26011 Title. Con’e\ ances. and Contracts

2601 OCt [.eases. licenses, and Contracts
26011(C)3 Construction and Operation of

Oil and Gas Leases
260k73. i Premises Demised and

Rights Ac qured
260k73. l k. Use and Enjo\ment

of Premises: Surface Rights and [.iabilities Most
Cited Cases

(Formerl 260k73
[zleinents to be considered b trier of facts n

resolving issue of reasonable necessit of’ surface
use h’s oil and ga lessee which maintained
pumpino units which interfered with surface
ow ncr’s irrigation s\ stein were whether use which
lessee w as m:ikine ot’ surface was not reasonahl
necessar\ because of noninterfcring and reasonable

war s and means of producing minerals that were
a’. ailahle to it, the use of which would oh’. iate
abandonment hr surface ow ncr ol his existing
irrigation sr steni and w hetlier alternatives available
to surface ow ncr would be impracticable and
unreasonable under all conditions.

1101 Mines and Minerals 260 73.1(6)

260 Mines and Minerals
26011 Title, Conveyances, and Contracts

26011(C) Leases, Licenses, and Contracts
26011)3 Construction and Operation of

Oil and Gas Leases
260k73.l Premises Demised and

Rights Acquired
260k73,l(6) k, Use and Enjoyment

of Premises: Surface Rights and Liabilities, Most
Cited Cases

(Eormerl 260k73)
If oil and gas lessee was making an

unreasonable use of surface in maintaining
pumping units which interfered with surface
owner’s irrigation system. lessee would have right
to install noninterfering pumping units and, in such
event, would not be liable in damages beyond
decrease in value of use of land from time
interfering pumps were installed to time of their
removal.

III Mines and Minerals 260 73.i(6)

260 Mines and Minerals
26011 litle, Convesances. and Contracts

26011(C) 1.eases. I.icenses. and Contracts
26010CC Construction and Operation of

Oil and Gas [.eases
260k73. I Premises Demised and

Rights Acquired
I (( k s. md I nios nlLnt

of Premises: Surface Rights and Liabilities. Most
Cited C ascs

Foniierlr 260k73)
It’ surface owner should be found to have

reasonable ineanis of de’. eloping his land for
agricultural pul’poses other than h use ot imTieation

https://web2.’.’. cstlaw,corn/print/printstream,aspx?rs=WLW 14,01 &destination=atp&mt99... 2’ 11/2014
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sprinkler system which was incompatible with
pumps used by oil and gas lessee, surface owner
would be required to yield to lessee’s use of the
pumps in absence of contention that pumps were
not otherwise unreasonable,

I 12j Appeal and Error 30 lO97(6)

30 Appeal and Error
3OXVI Review

3OXVI(M) Subsequent Appeals
30kl097 Former Decision as Law of the

Case in General
30kl097S) k. Effect of Decision of

Intermediate Court on Subsequent Appeal to Higher
Court. Most Cited Cases

In action brought by surface owner to restrain
oil and gas lessee’s use of pumps which interfered
with owners irrigation system, ruling of Court of
Civil Appeals with regard to admissibility of
evidence concerning acts of another lessee in
placing its pumps in cellars so as not to interfere
with the irrigation system, with which ruling
Supreme Court agreed, was law of the case upon
retrial after appeal.

*619 Clyde E. Willbern and Cloy [). Monzingo,
Houston, Turpin, Smith. Dyer. Hardie & Flarman,
Irby L. Dyer, Midland, for petitioner.

Cayton, Gresham & Fulbright, Karl Cayton and
William E. Fulbright, Lamesa, for respondent.

STEAKLEY, Justice.
John H, Jones, respondent. the surface owner

of a tract of land in Gaines County. Texas. sued for
an inlunction to restrain Getty Oil Company.
petitioner, an oil and gas lessee, from using vertical
space for pumping units that prevent the use by’ him
of an automatic irrigation sprinkler system, and for
damages. Upon trial, the jury *620 found that it was
not reasonably’ necessary for Getty to install pumps
that prevented the operation of the irrigation
system; and that by doing so Getty decreased the
market value of the land $117,475, and decreased

the value of the use of the land from the time of
erection of’ the pumps until the trial
by.$ 19,000. The trial court granted Getty’s Motion
for Judgment Non Obstante Veredicto on the
ground there was no evidence that Getty used more
lateral surface than reasonably necessary. Upon
appeal, the court of civil appeals reversed the
judgment of the trial court, holding that vertical as
well as lateral space was restricted to that which is
reasonably necessary. The court remanded the
case, however, on the further holding that the trial
court had erroneously instructed the jury. One
Justice dissented. 358 S.W.2d 93. Both parties
have filed applications for writ of error. We affirm
the judgment of the court of civil appeals.

In 1955 Jones purchased the 635 acre tract of
land in question, which was subject to prior mineral
leases in which he acquired no interest. Getty holds
an oil, gas and mineral lease covering 120 acres in
the west half of the tract; Amerada Petroleum
Corporation holds a similar lease covering the
remainder of the western half of the tract. The lease
for the eastern half of the tract is held by Adobe Oil
Company.

Jones has drilled seven irrigation wells since
1955, ‘ive of which are used to irrigate this tract of
land. Prior to 1963, he used hand-moved, and later
power roll, irrigation equipment to irrigate the tract,
In 1963 he installed a self-propelled sprinkler
irrigation system known as the ‘Valley System.’
This system consists of 1,300 feet of pipe supported
at a height of seven feet above the ground by a
series of steel towers which rotate in a clockwise
direction around a pivot point. ‘I’he system can
negotiate most obstacles which are less than seven
feet in height. The pivot points are connected by
underground pipes to the irrigation wells, Labor is
required only to move the system from one pivot
point to another, There are six pivot points which
provide for irrigation of the entire tract except for a
few corner areas. At the time Jones installed the
system Getty had one producing oil well in the
northwest corner of the tract. This well had a beam-

2 014.’ Thomson Reuters. No Claim to Ori. US Gov. Works,
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t pe pumping unit considerahI over seven feet in
height: ho e’ er. the unit as outs;de the
circumference of the closest pi ot pemt and- did not
intertere ith operation of the sprinkler system.

In [)eccmber of 1967 Getty drilled t’ao
additional ss ells on its 120 acres which produced
hut sould not (low. Gett\ installed two beam—type
pumping units, one of which is seventeen feet high
at the top of its upstroke, and the other thirty-four
feet high. Because of this height, the pumps
preclude the use of four pivot points of Jones
irrigation s stem with a consequent depreciation in
the value of the land because of the reduction in its
production potential. Getty also has battery’ tanks
placed on the land that are outside the
circumference of the irrigation system and do not
interfere ssith it,

Prior to the time Getty developed its two new
wells, Adobe had drilled four wells on the eastern
half of the Jones tract and had installed beam-type
pumping units on each of the wells, Two of these
wells were outside the circumference of the closest
pivot points of the sprinkler system; the others
would have interfered with the system and were
placed in concrete cellars to provide clearance, In
addition. the cellars ssere placed so that the support
towers of the sprinkler s stem would pass around
them. in its portion to the tract Amerada also has
two v ells within the circumierence of’ the trrigation
system but both utilize h draulic pumpino units
s hich are less than ses en Ret in height at the well
head and hence do not interfere ss ith the irrigation
system. [he pos er unit for these hydraulic pumps
is also located so as not to interfere with the system.

The oil and gas lease grants Getty the land ‘for
the purpose of investigating. exploring,*621
prospecting. drilling and mining for and producing
oil, eas and all other minerals. la-ing pipe lines,
building roads, tanks, pover stations, telephone
lines. house. or its emploees. and other structures
thereon to produce. sas e. take care of. treat.
transport. and o n aid products,’ Ihe lease

obligates the lessee to bury all pipe lines below
ordinar p1o depth when required h\ the lessor,
‘I he lease contains no specific pros ision concerning
the ertical usage of the land.

Jones does not charge Gett\ with negligence
nor deny (iett ‘s right to determine the location of
its v ells and to install some type of pumping
equipment s hen necessary for production. His
position is that under the facts and circumstances it
was not reasonably necessary for Getty to install
pumping units in the manner which denies him the
use of his irrigation equipment.

[I] Gettvs principal contention is that it has a
right to exclusive use of the superadjacent airspace
above the limited surface area occupied by the
pumps and that only the lateral surface of the land
should be subject to the established rule of
reasonably necessary surface usage. We disagree. It
has long been recognized that ownership of real
property includes not only the surface but also that
which lies beneath and above the surface. The use
of land extends to the use of the adjacent air. See
United States v. Causb\, 328 U.S. 256, 66 S.Ct.
1062, 90 l..Ed. 1206 (1 9-16); Broughton v. Humble
Oil & Refining Co.. 105 S,W.2d 480
(Tex.Civ.App.--- II Paso 1937. writ refd); Schronk
. Gilliam. 380 S.W.2d 743 (Tex.Civ.App.-—-Waco
1964. no sri1). Although the earliei’ cases were
generall\ limited to a consideration of the lateral
surface, held in Brown v. Lundell, 162 Tex. 84,
344 S.\k .2d 863 (1961). that the rule of liability- of
the mineral lessee ‘or negliently and unnecessaril\
damaging the surface estate includes the
subsurl)ice. This decision implicitly recognized that
there are vertical as sell as lateral boundaries to tile

use of the surface estate h the oil and gas lessee.
We no’ hold explicitly that the reasonably
necessar limitation extends to the superadjacent
airspace as cli as to the lateral surface and
subsurface of the land.

© 2014 Thomson Reuters, No Claim to Orig. U S Coy. Works,
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surface and the air above is absolute, and that the
consequences to the owner of the surface estate are
of no legal effect. The expert witnesses agreed that
the beam-tpe pumping units used by Getty were
more economical than the hydraulic pumping units:
and there was no evidence of any intrinsic value to
Geti from the extra expense of constructing
below —surface cellars to house the heam—t pe units.
So. Gett argues that their placement of the beam—
type pumpin units on the surface was authorized
b the lease as a matter of law The question to he
resol ed. then, is whether es idence ma be
entertained to show the effect of Gettys manner of
surface use upon the use of the surface by Jones.
together with the nature of alternatives available to
Getty, in resolving the issue of reasonable necessity.

[2]{3][41 It is well settled that the oil and gas
estate is the dominant estate in the sense that use of
as much of the premises as is reasonably necessary
to produce and remove the minerals is held to be
impliedlv authorized b the lease: but that the rights
implied in favor of the mineral estate are to be
exercised w ith due regard far the rights of the
owner of the serx ient estate. Humble Oil &
Refining Co. . Williams. 420 S.W.2d 133
iTex.Sup. I 967): General Crude Oil Co. s. Aiken.
162 lex. 104, 344 S.W.2d 668 (1961); Brown v.
Lundell. 162 Tex. 84, 344 S.W.2d 863 (1961): see
Keeton & Jones, Tort Liability and the Oil and Gas
industry, 35 Texas L.Rev, I (1956); Comment.
Land Uses Permitted an Oil and Gas Lessee, 37
Texas L.Rev. 889 (1959); Lambert, Surface Rights
of the Oil and Gas Lessee, 11 OklL.Rev. 373
(1958): Davis. Selected Problems Regarding
Lessees *622 Rights and Obligations to the Surface
Ow ncr. 8 Rocky Mt.Min.L.Inst, 315 (1063). In
another context we recentl gas e recognition to the
surface soil as a natural resource in Acke r v Guinn.
46$ S.\k 2.1 348 Tex.Sup.l97l $the mineral
estate) ow ncr is entitled to make reasonable usc of
the surface for the production of his minerals. It is
not ordinaril\ contemplated, how es er that the
utility of the surface for agricultural * * * purposes

will be destroyed or substantially impaired.’ The
due regard concept defines more ftilly what is to be
considered in the determination of whether a
surface use by the lessee is reasonably
necessary There may be only one manner of use of
the surface s hereby the minerals can be
produced. The lessee has the right to pm’ this
use. regardless of surface damage. Kenny v. Texas
Gulf Sulphur Co.. 351 S.W.2d 612
(Tex.Civ.App. Waco 1961. writ rel’d). And there
may he necessitous tempora use governed bs the
same principle. But under the circumstances
indicated here: i.e.. where there is an existing use
by the surface owner which would otherwise be
precluded or impaired, and where under the
established practices in the industry there are
alternatives available to the lessee whereby the
minerals can be recovered, the rules of reasonable
usage of the surface may require the adoption of an
alternative by the lessee.

The only evidence regarding reasonable means
of irrigating this land is found in the testimony of
witnesses presented by Jones. It was their testimony
that a critical shortage of labor as ailable to farms in
the area necessitates the use of automatic sprinkling
equipment in irrigating the land. Indeed, Jones
testified that the decreasing availability of labor
was the controlling factor in his installation of the
self-propelled sprinkler system in 1963. Getty
sought by cross examination of the witnesses to
establish that manual irrigation would suffice, or
that a reversible automatic sprinkler would be an
adequate alternative for Jones: all, however,
rejected manual irrigation as a realistic alternative
because of the labor shortage. Neither did the
witnesses consider the reversible system a suitable
substitute since it would require supervision night
and day to as oid collision with the pumps: and that.
even if supers isor labor is as ailable. loss of a
day’s watering would result from mos ing the
sx stem to its proper position the reversal
proced u res.

Although disputed by Getly, there was
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es idence to show that it had reasonable alternatis es
br obtaining its ol Apetroleurn engineer
presented b Jones testified that the construction of
cellars adequate hr the two pumping units required
b\ (Jettx would have cost less than $12O00 when
the pumps ‘sere initially installed, and that natural
air circulation ss ou Id alleviate the danger of
hsdrogen sulfide gas collecting in the cellars. He
further testified that installation of large hydraulic
pumps would have initially cost less than $5000
more than the present pumps and would have
annual operations costing from $350 to $1,000
more per year. Another witness for Jones was a
contract pumper for Adobe who was currently
operating two beam-type pumps in cellars, together
with twenty-five beam-type pumps on the surface.
He testitied that less maintenance was necessary on
the units in the cellars than on the ones on the
surface and that there was less leakage of hydrogen
sulfide gas he also testified that the prevailing
winds ventilated the cellars.

[5] The record thus indicates that the irrigation
system currently in use affords Jones the most
advantageous, and perhaps the only reasonable
means of developing the surface for agricultural
purposes. It is also indicated that there is available
to Getty the two types of pumping
installations the hearn-tpe pumps in cellars or
the hydraulic pumps on the surface-- which are
reasonable aiteniatises to its present use of the
surface: and that (jetty’s use of an alternatise
method of producing Its wells would serve the
public policy of des elopine*623 our mineral
resources v hle. at the same time. permittns the
utilization of the surface for productive agricultural
uses. tnder such circumstances the right of the
surface ow ncr to an accommodation between the
two estates ma he shown. dependent. of course.
upon the s-tate of the evidence and the findings of
the trier ot the facts. Here, the trial court submitted
the follow no special issue and accompan\ ing
instruction:

Do y ou find from a preponderance of the

evidence that (jetis Oil Compan ‘s erection of the
pumping units in question at its Numbers One and
Fss o Wells at such excess in height so that
Plaintiffs sprinkler system w ill not pass over the
same constituted a use of the surface of the land in
question in a manner which is not reasonably
necessary

‘In answering the foregoing Special Issue, you
are instructed that a determination of whether the
erection of such pumping units by Getty Oil
Company constitutes a use of the surface of the
land in question in a manner which is not
reasonably necessary involves weighing the degree
of harm or inconvenience, if any, such pumping
units cause to John H. Jones against the utility-, if
any, of such pumping units to Getty Oil Company
and the suitability of other measures, if any, which
would substantially serve the purpose of such
pumping units to Getty Oil Company at less or no
inconvenience or harm, if any, to John 1-1. Jones,’

[6][7j[81[91 We agree with the court of civil
appeals that inclusion of’ the phrase fat such excess
in height’ in the issue was erroneous as a comment
upon the weight of the evidence. Additionally, and
as also recognized by the court of civil appeals, the
accompanying instruction erroneously calls for a
weighing of harm or inconvenience to Jones against
the considerations pertaining to (etiy. This is not
the proper test. particularly in the suggestion that
inconvenience to Jones mas be a controlling
element. Ihere must be a determination that under
all the circumstances the use of the surface by
(lelly in the manner under attack is not reasonably
necessar - The burden of this proof is upon Jones,
the surface owner. (‘f. Humble Oil & Retinine Co.
s. Williams. 42t3 S. W.2d 133 (Tex.Sup. 1967).
Jones sought to discharge this burden b showing
that the use which (jetty is making of the surface is
not reasonahl necessary because of non-interfering
and reasonable w as s and means of producino, the
mmnerals that are as ailablc to Gettx - the use of
which will obs ate the abandonment by Jones of his
existing use of the surface, and that the alternatives

© 2014. Thomson Reuters. No claim to Orig, L S Coy - Works.
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available to Jones would be impractical and
unreasonable under all the conditions. [hese are the
elements to be considered b\ the trier off facts and
the jur should be so instructed in resolving the
issue of the reasonable necessity of the surface use
by Getty. the mineral lessee.

[10] We further hold, as urged b\ Getty. that in
e ent it is ruled that (.iett is making an
unreasonable surface use. (iefl will have the right
to install noninterter ing pLimping units and in
such event Gett will not he liable in damages
heond the decrease in the value of the use of the
land from the time the interfering pumps were
installed to the time ot’their removal.

The judgment of the court of civil appeals is
affirmed.

McGEE, Justice (dissenting).
I respectfully dissent.

The mineral lease under which Gettv claims is
dated Januar 15. 1948. Jones purchased the 635
acres in question in 1955. long after the execution

of the lease. At the time of Jones purchase of’ the
surface, there was a well equipped with a rod and
beam pumping unit, a tank battery and heater
treater on the land After his purchase. Jones. a
cotton farmer, drilled seven water wells for the
irrigation of his crops. Initially, between 1956 and
1963, Jones in1gated*624 the land with hand-
moved equipment. then later in the same period
with power-moved equipment. Still later, in 1965.
he installed a self’propelled irrigation system
consisting of 1300 feet of’ pipe mounted seven feet
above the ground which rotate automatically from
pivot points. The only labor thus involved is the
moving of the unit from one pivot point to another,

the operation of Jones \‘alle Irrigation S stem.

Jones does not charge Gctt w ith neglicence or
contest Gett\ s right to determine the location of its
oil wells or its right to install some type of pumping
equipment At the time the first well was drilled
and a pumpina unit installed, there was no question
that GetiCs action in so doing was authorized under
the terms of the lease. Jones bought this surface
w ith full knowledge off the lease and the presence of
the original pumping unit and the possibility of the
drilling of additional wells which might also
require pumping units. Now, by changing the
nature of his surface operations, Jones seeks to alter
the terms of the prior mineral lease and to impose
additional burdens on the oil and gas lessee which
are not imposed by the original oil and gas lease.

It is fundamental that by the oil and gas lease,
Getty obtained the dominant estate. Getty has the
right to the use of as much of the premises as is
reasonably necessary to comply with the terms of
the lease and to effectuate its purposes. Humble
Oil & Retining Co. s. Williams. 420 S. W.2d 133
Tex.Sup. I 967g Brown v. L.undell. 162 Tex. 84.

344 S.V’, 2d 863 t 1961 1: \\ arren Petroleum Corp. ‘

Monzingo. 157 Tex. 479. 304 S,W.2d 362. 65
A.L.R.2d 1352 i957g Warren Petroleum Corp. .

Martin, 153 Tex. 365. 271 S.W,2d 410 (1954).
I’here is no contention b\ Jones in this case that
Getty is ‘using, more land than necessary’ to
etTectuate the purposes of the lease.

There is no express provision in the lease
requiring that pumping units or other structures be
placed in cellars beneath the top of the ground.
Indeed, the lease specifically and expressly
provides to the contrary. The oil, gas and mineral
lease here involved is as follows:

In January, 1968,
producing wells on
pumping units. One of
feet above the ground
four feet above the
upstroke off’ the beam

.

Gettv completed two more
the land, both requiring
the units extends seventeen

and the other extends thirt\
ground (at the top of the
1 hese pumping units prevent

* * grants. leases and lets, exclusively unto
lessee the following described land in Gaines
County, Texas: (describing W 2 Sec. 4, less 5
acres) and any and all lands or rights and interests
in land owned or claimed h lessor adjacent or
continuous to the land aho\ e described.

4 li’ ot l<c.it,,rc. \o to ;S
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The foregoing grant of land is modified only by
a purpose clause as follows:

‘* * * for the purpose of investigating,
exploring, prospecting, drilling and mining ftr and
producing oil, gas, and all other minerals, laying
pipe lines, building roads, tanks, power stations,
telephone lines, houses for its employees and other
structures thereon to produce, save, take care of.
treat, transport and own said products. * * ‘

The lease deals expressly with the question of
the horizontal and vertical locations of Getty’s
equipment and installations, as follows:

* * when required by Lessor, Lessee will
bury all pipelines below ordinary plow depth, and
no well shall be drilled within two hundred (200)
feet of any residence or barn now on said land
without Lessor’s consent,’

This case is simple. Getty claims the right to
place pumping units on the top of its well sites to a
height necessary to effectuate the purposes of its
lease, Jones claims a right to come over the top of
the *625 well site with his irrigation equipment at a
point about seven feet above the ground. The two
claimed rights cannot exist simultaneously, By the
terms of the lease, Getty has the right to utilize the
air space to a height above its well sites as is
reasonably necessary to effectuate the purposes of
the oil and gas lease,

The only specific provision of the lease
requiring the lessee to bury equipment provides that
the lessee must buy all pipe lines below ordinary
plow depth when required by the lessor. To hold
that roads, tanks, pumping units, power stations,
telephone lines, houses for employees and other
structures are, or might be, required to be buried by
this clause or by the purpose clause is to give the
lease an unreasonably strained construction, Here
the parties dealt expressly with the subject of what,
if any, of Getty’s equipment must be buried below
the surface. These express provisions require
application of the principles of law stated in
Freeport Sulphur Co. v. American Sulphur Royalty
Co., 117 Tex. 439,6 S.W.2d 1039:

‘Implied covenants can only be justified upon
the ground of legal necessity. Such a necessity may
arise out of the terms of the contract or out of the
substance thereof. one absolutely necessary to the
operation of the contract and the effectuation of its
purpose is necessarily implied whether inferable
from any particular words or not. It is not enough to
say it is necessary to make the contract fair, or that
it ought to have contained a stipulation which is not
found in it, or that, without such covenant, it would
be improvident or unwise or would operate
unjustly; for men have the right to make such
contracts, Accordingly courts hesitate to read into
contracts anything by way of implication, and never
do it except upon grounds of obvious necessity.’

Further, it is elementary that an express
stipulation upon a matter excludes the possibility of
an implication upon the same subject.

This Court should not rewrite the oil and gas
lease which was of record when Jones purchased
the property. ‘I’he majority is, in the face of express
language, reading into the lease an implied
covenant requiring Getty to alter its operations at
its expense to accommodate Jones in order that the
latter may operate his farm more efficiently
whenever and wherever the uses of the surface
might change. To read the lease now, 22 years after
the document was executed, in this manner is
contrary to, rather than in accord with, the intention
of the original parties to the agreement. Warren
Petroleum Corp. v. Monzingo. Supra. In Monzingo,
the Court refused to imply an obligation upon the
lessee to restore the surface of the leased premises
to its original condition after expiration of a lease:
‘Admittedly the lease contained no such provision
and one is not to be read into the contract by
implication.’ 157 Tex. at 481, 304 S,W,2d at 363.

The majority opinion holds that testimony that
pumping units could be installed in a cellar 24 feet
below the top of the surface raises a fact issue as to
how much air space above the top of the surface
may be occupied by the oil and gas lessee’s
equipment which is being used to produce oil from

© 2fH 4 Fhomson Reuters, No Claim to One. US Gov. Works.
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the well, Such a holding would permit a jurs to find
that pumping units (and other oil and gas
development and production equipnlent) must be
located Below the surface of the earth, despite the
express provisions of the oil and gas lease and the
holdings of our courts, thus depri ing the oil and
gas lessee of its Right to oecup\ and use the surface
for its oil and gas operations. See Warren
Petroleum Corp. v. Martin. Supra: Warren
Petroleum Corp. v. Monz ingo. Supra: Humble Oil
and Refinin Co. v. Williams. Supra: Texas Co. v.
Daugherty, 107 [cx. 226. 16 S.\V. 7j’ t19l5):
Gregg s. Caldw elI—Guadalupe Pick-L p Stations.
286 SW. lOSS Jex.Comm.App. 926. holding
approved): Stradley v. Magnolia Petroleum Co.,
155 S.W.2d 649 (iex.Ci.App. 1941. nt refd:
*626fri1iit Production Co. . Bennett. 258 S.W.2d
160 (Tex.Civ.App.— 1953. writ ret’d n.r.c.):
Sinclair Prairie Oil Co. v. Perr\. 191 .W.2d 484
(Tex.Civ.App.--—1945. no writ): Baker v. Davis.
211 S.W.2d 246 (Tex.Civ.App.—1948. no writ):
Grimes v. Goodman Drilling Co., 216 SW. 202
(Tex.Civ.App—-lQl9. writ dism’d): Placid Oil Co.
v. Lee, 243 S.W.2d 860 (Tex.Civ.App -- 1951. no
writ): Pitzer & West v. Williamson. 159 S.W.2d
181 (Tex.Civ,App.— 1942. writ dismdg Miller v.
Crown Central Petroleum Corp.. 309 S.W.2d 876
(Tex.Civ.App.—l958, no writ): Parker v. Texas
Co,, 326 S.W.2d 579 (Tex.Civ App. —-1959, writ
refd n.r.c.): Cozart v. Crenshaw. 299 SW. 499
(Tex.CivApp.—--l927, no writ): and Gulf Oil Corp.
v. Walton, 317 S.W.2d 260 (Tex.Civ.App.----l958,
no writ).

It is difficult to believe that this Court would
hold that such testimony should render useless the
express grant in the oil and gas and disregard prior
court decisions, The oil and gas lease becomes a
mere letter in the sand, to be washed away by the
tidal wave which will be caused b\ the majority
holding. If the majority is correct, then the lease
does not mean what it says: the oil and gas lessee
has the right to use the surface of the and and place
the development and production equipment ‘thereon,’

If the irrigation wells on Jones land go dry and
the best surface use becomes grazing cattle on the
land, would this Court require the lessee to raise
entrenched pumping units to ayoid the danger of
cattle falling into the hole or to fence around the
units? I think not. .lones v. Nafco Oil and Gas.
Inc.. 380 S.W.2d 50 tTex.Sup. 1964): Warren
Petroleum Corp. v Martin. Supra.

It should also be noted that the Courts opinion
allows Jones to have his cake and eat it too. I-Ic
purchased the land in question from the original
lessor subject to an oil and gas lease, and no doubt
paid less for the land than if he had bought the full
flee title. Now the majority allov% s him to reco er
damages because the lessee is using the land in
such a way as to interfere with his farming
operations. Further, the majorirt allows him to
require the lessee to bury his equipment. therebx
giving him a more valuable estate than the one he
originally contracted to buy. The majority opinion.
in effect. makes the dominant estate the servient
estate and the servient estate the dominant estate.

Even if one agrees with the rationale of the
majority, there is no reason or authority for
requiring the lessee to bear the cost of burying the
equipment when the only benefit insures to the
lessor or surface owner.

The majority says:

‘It is well settled that the oil and gas estate is
the dominant estate in the sense that use of as much
of the premises as is reasonably necessary to
produce and remove the minerals is held to be
impliedly authorized by the lease; But that the
rights implied in favor of the mineral estate are to
be exercised with due regard for the rights of the
owner of the servient estate. (Emphasis added.)

We said in Brown v. Lundell. 162 lex. 84. 344
S.W 2d 863. at 866:

‘We further held that since the lessee was the
owner of the dominant estate he had the right to use
so much of the premises as was reasonahR
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necessar\ to the exclusion of the lessor in order to
carry out the purposes ot the mineral grant. But
even so that right must be reasonabk exercised
ss ith due regard to the rights of the owner of the
surtace.’ (Emphasis added.)

We then held, at 867:
Uhe ultimate issue was whether Brown was

Negligent in the way and Manner in which he
disposed of the salt water. (Emphasis added.)

In 1-lumble Oil and Refining Co. v, Williams,
420 S.W.2d 133, at 134 (Tex.Sup. 1967), we said:

‘A person who seeks to recover from the lessee
for damages to the surface has *627 the burden of
alleging and proving either specific acts of
negligence or that more of the land was used by the
lessee than was reasonably necessary. Warren
Petroleum Corp. v. Monzingo * * *; Robinson
Drilling Co. s. Moses. Tex.Civ.App.1953. 256
S.W,2d 650. no writ Finder v. Stantbrd.
Tex.Civ.App. 1961. 351 S.W.2d 289, no writ.’

‘[he majority recognizes that Jones does not
charge Geuy with negligence nor deny Getty’s right
to determine the location of its wells and to install
some type of pumping equipment when necessary
for production. Jones does not contend that Getty is
using more surtace than necessary.

There is no evidence in this record that the use
of the beam-tx pe unit was not reasonabl necessary
to produce these wells. No one complains about the
height of the units from the base to the top-. Thus.
the s ertcal space occupied immediately above the
well is admittedly not excessive. Jones is
contending that Getts. though free from negligence.
is liable Oar damages, and should be forced to bury
its equipment at (ietts ‘s expense. to permit Jones to
employ a method of irrigation that can pass over the
well site. This Court is rewriting the oil and gas
lease cos ering tile land suhsequentl\ purchased by
Jones. simph hecaLise of inconenience to Jones.

Prior deco,ions has contained statements that
the oil and ga lessee and the lessor or surfhce

owner must exercise its right with due regard for
the rights ot’ the other. None of the decisions allows
recos ers of damages unless the contract requires
pa\ inent of damages. Meyer v. Cox. 252 S.W.2d
207 (I’C\.Ci\ App. 1952, writ ret’d), absent a
showing that the owner of the dominant estate has
exercised its rights in a negligent manner or has
used more land than is reasonably necessary to
effectuate the purposes of’ the lease. Even if the
majority is of’ the opinion that the injunction
requiring the lessee to employ a different manner of
pumping its wells is justified, There is no basis in
law for allowing the surface owner to recover
damages. Injunctions have been granted or denied
under the ‘due regard’ theory, but No case has been
cited, nor have I been able to find one, which would
allow recovery of damages on this theory.

I agree with the dissenting opinion filed in the
Court of Civil Appeals, 458 S.W.2d at 97, and
would affirm the judgment of the trial court that
Getty’s use of the land is reasonable as a matter of
law,

POPE. J.. joins in this dissent.
ON MOTION FOR REHEARINGSTEAKLEY,

Justice.
‘T’here arc stated misconstructions of the Court’s

opinion in Getty’s Motion for Rehearing and in
some of the supporting briefs by friends of the
Court. Some we will notice. We do riot hold that a
mineral lessee’s surface use may be found
unreasonable ss ithout regard to the surface uses
otherwise available to the surface owner. The
reasonableness of a surface use b the lessee ms to
be determined b a consideration of the
circumstances of both and, as stated, the surface
owner is under the burden of establishing the
unreasonableness of the lessee’s surface use in this
light. Ihe reasonableness of the method and manner
of using the dominant mineral estate ma be
measured b what are usual. customnrv and
reasonable practices in the industry under like
circumstances of time, place and sersicnt estate
uses. What might be a reasonable use of the surface

© 2014 Thomson Reuters. No Claim to Ori. t S Ccv Works,
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by the mineral lessee on a bald prairie used onl> fbr
grazing by the sers lent surface ow ncr cmi Id he
unreasonable within an existing residential area of
the City of Houston, or on the campus of the
Universit of lexas. or in the middle ot an irrigated
farm. What we ha e said is that in determining the
issue of whether a particular manner ot’ use of the
dominant mineral estate is reasonable or
unreasonable, we cannot ignore the condition of the
surface *628 itself and the uses then being made b
the servient surface owner. When we take judicial
notice of the relativel few reported eases of
conflict which have arisen between the two estates
on the more than 378,000 oil and gas wells that
have been drilled, operated and produced in this
State. many of them within cities. parks. lakes, and
bass and on farms. prison lands and industrial sites.
it is indicated that the usual and customars practice
of the oil and gas operators of this State is to take
due consideration of the uses being made by the
servient surface owner. There is evidence of’ this in
the alternative methods employed by Amerada arid
Adobe under their leases of other portions of the
Jones tract. As indicated in the Courts opinion. it’
the manner of use selected b’ the dominant mineral
lessee is the onE reasonable, usual and customary
method that is available for de eloping and
producing the minerals on this particular land then
the owner of the servient estate must yield,
However, if there are other usual. customar and
reasonable methods practiced in the industry on
similar lands put to similar uses which would not
interfere with the existing uses being made by the
servient surface owner, it could be unreasonable for
the lessee to employ an interfering method or
manner of use. These considerations involve
questions to be resolved by the trier of the facts,

[II] A single or a multiple issue submission
may by in order depending on the facts and
circumstances in a given situation. [he evidence
and circumstances here are such that a proper initial
tnquirv would be whether Jones had reasonable
means of developing his land for agricultural
purposes other than by use of the sprinkler s stem

in question. If this is found to he the case, Jones
must yield to the surface use adopted h\ (iens since
it is not contended that the heam-t pe pumps
installed by Gett’. are otherwise unreasonable. If
such is not found to be the case. Jones is under the
burden of a second showing that (jett\ ‘s present
manner and method of use on this land is
unreasonable because there are alternative methods
used in the industry on this type of propert\ which
are available to Gettv vhereb\ it can produce its
wells without interfering with tile existing uses of
the servient estate being made by .Jones. If this is
found to be the case. (iettv is bound to eon’ cr1 to a
non interfering use. We have not held, as sonic have
stated, that the issue is a question of inconvenience
to the surface owner. To the contrar . tile
instruction accompan\ ing the special issue
submitted to the jury in this case was ruled
erroneous because it indicated exactl this.

[12] We also make clear, in response to Jones
Motion for Rehearing, that the ruling of the court of
civil appeals with respect to the admissibility of
evidence concerning the acts of Adobe in placing
its pumps in cellars, with which we agreed, is the
law of the case upon retrial.

The Motions for Rehearing are overruled.

Concurring opinion by GREEN i-1i1.L. J.
WALKER, J., concurs in the Order
McGEE, J., dissenting.
GREENHILL, Justice (concurring).

The decision in this case can rest on a narrower
basis, and I would prefer a narrower holding.

As I understand the record, before Getty
installed its beam type pump within the irrigated
area of Jones, there were already two different
types of pumping units in operation in the
immediate area. Adobe Oil Company had placed its
pumping units in concrete cellars: and an Adobe
pumper testified that they required less
maintenance, and leaked less sulphide gas than the
surface pumps. Amerada had installed its two wells
with non-interfering hydraulic pumps.

\ (m Orz I S (.
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*629 So when (iett\ got read\ to put its pumps
in the irrigated area, it had three choices. two 01
which would not ha e interfered with the existing
irrigation system. It chose to use the surface beam
t pe pump and thus chose to exercise what it

regarded as its riehts hether it iniured Jones or
not. In rn opinion, the above facts and
circumstances constitute some e idence to support
the jury’s finding that Gett>s use of the surface was
in a manner which as not reasonably necessar).

While the opinion of the court points out the
facts that the irrigation system was already in
existence when Getty installed its pump, and that
others in the area were using different ways to
produce the oil, the courts holding is not expressly
limited to conditions in existence when Gettys
pumps were installed on the irrigated area, Perhaps
it would be dictum for the court to say more. But so
that there might be no misunderstanding at least as
far as I am concerned. I would limit this holding to
the conditions at the time the pumps were installed
I would not hold that Gett\ . or an one else, would
have to move its pumps if they were in place before
Jones purchased and installed his ilTigation s stem.
For example, if Jones decided to use a mobile
irrigation system in the northwest corner where
Gettv had had its surface pump already operating,
mx opinion as to ho’ the case should be decided
would be different. I ‘ould think that the surface
owner could not compel the oil and gas lessee to
change its operations because the surface o’aner
decided to change his operations. At least that
would be a different ball game. In that event, it
would seem proper to me for the surface owner to
pay for the necessar changes in the oil and gas
lessee’s operations, or at least to contribute to such
expense, depending in part on what benefit there
might be to such lessee.

So I regard the holding in this case as being a
narrow one, and as appl ing to a situation where.
vies ing the record in the light most favorable to the
ur\ s verdict, the oil and gas lessee deliberately

chose to install its surlacc pumps so as to destru or

seriously impair an existing. surface irrigation
s stem. where the evidence shows that it had at
least ts o alternati e choices which apparently
seemed reasonable enough to other oil operators on
the same propertY.

TE.X 1971.
(Jetty Oil Co. s. Jones
470 S.W.2d 618,53 A.L.R.3d I

END OF DOCUMENT
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Only the Westlaw citation is currently a ailable.

NOTICI:: THIS OPINION HAS NO]’ BEEN
RI II, \Sl DIORI’( 131 ICAIION IN lilt
PERMANENT LAW REPORTS, UNTIL
RFI EASED 11 IS SUF3JEC [10 RL\ ISION OR
WITHDRAWAL.

Court of Appeals of Texas,
Dallas,

Donal R. SCHMIDT, Jr.. James Penninglon,
Thimothv S. Wafford. Judson F. Hoover. Robert B.
Fields. Stephen W. Weathers. Mark Hall. Daniel M.
Cot’alI. Penn’ Schmidt, Sierra Foxtrot. LP. Sierra
Foxtrot Genpar LLC, and Sun River Energy, Inc.,

Appellants

Cohn RlCHARDSO, Steven R. Ilenson. Ginger
Toupal. and John Dein, Appellees.

No. 05-i 3—00206-CV,
Jan. 13,2014.

Background: Shareholder filed derivative action
against oil and gas corporation and its officers,
alleging conflicts of interest, selCdealing, and
fraudulent transfer of corporate assets in connection

ith transfer of real propert\ and mineral rights.
and former board member sued individually for
defamation and fraudulent transfer. ‘l’he 134th
Judicial District Court. Dallas County, granted
plaintiffs request for temporary injunction in
connection with subject transactions. Defendants
took interlocutors appeal,

Holding: The Court of Appeals. Lewis. J., held that
mere existence of’ unexercised contractual rights of
foreclosure on part of corporate officers with
respect to real property owned by corporation did
not oi’ e rise to imminent harm arranting
tern porar\ ni Un et ion.

Resersed and remanded,

West I Ieadnotes

III Injunction 212 lo92

2 12 Injunction
21211 Preliminary, Temporary, and Interlocutory

Injunctions in General
2 121k B) Factors Considered in General

212k 1092 k. Grounds in General:
Multiple Factors. Most Cited Cases

To obtain a temporary injunction, the applicant
must plead and prove three elements: (I) a cause of
action against the defendant: (2) a probable right to
the relief sought: and (3) a probable. imminent, and
irreparable inju in the interim,

121 Appeal and Error 30 954(1)

30 Appeal and Error
3OXVI Review

3OXVI(H) Discretion of 1.ower Court
30k950 Provisional Remedies

30k954 Injunction
50k954( I) k. In General. Most

Cited Cases

Appeal and Error 30 954(2)

30 Appeal and Error
3OXVI Revie

3OXVI(H) Discretion of Lower Court
30k950 Provisional Remedies

30k954 Injunction
30k954(2) k. Refusing Injunction.

Most Cited Cases
Appellate court re iess the trial courts grant

of a temporars injunction for an abuse 01’
discretion, with review confined to the validity of
the order that grants or denies the injunctive relief,

131 Appeal and Error 30 S3(2)

30 Appeal and Error
30XV1 Review

3OXVI(Fi lnterlocutorx. Collateral, and
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Supplementars Proceedings and Questions
30k874 On Separate Appeal from

Interlocutory Judgment or Order
30k874(2) k. Appeal from Orders

Relating to Injunctions. Most Cited Cases
On revie of the trial courts grant of a

ternporar’ injunction, the appellate court may
neither substitute its judgment ibr that of the trial
court nor consider the merits of the lawsuit,

II Appeal and Error 30 920(3)

30 Appeal and Frror
3OXVI Review

3OXVI(G) Presumptions
30k920 Interlocutory Orders and

Proceedings

Cases
30k920 3) k. Injunction. Most Cited

On review of the trial court’s grant of a
temporary injunction, the appellate court views the
evidence in the light most favorable to the trial
court’s order and indulges every reasonable
inference in its favor.

151 Appeal and Error 30 954(I)

30 Appeal and hiTor
3OXVI Reviev

3OXVI(H) Discretion of lower Court
30k950 Provisional Remedies

30k954 Injunction
30k954( I k. In General. Most

Cited Cases
On review of the trial courts grant of a

temporary injunction, the appellate court may not
substitute its judgment for the trial court’s judgment
unless the trial courts action exceeded the bounds
of reasonable discretion.

{6j Injunction 212 1586

2 12 injunction
2 I 2V Actions and Proceedings

2 I 2V(F Irial or Hearing
212k 1586 k. Questions of Law or Fact.

Most Cited Cases
On application for a temporary injunction, the

determination of shether imminent harm exists is a
question of law for the court.

lI Injunction 212 1032

212 Injunction
2 121 Injunctions in General: Permanent

In Junctions in General
2121(B) Factors Considered in General

212k 1041 Injury, Hardship, Harm, or Fffect
2l2kl042 k. In General. Most Cited

Cases
Finding of imminent harm is a prerequisite for

injunctive relict.

181 Injunction 212 I369

212 Injunction
21 2IV Particular Subjects of Relief

2 I 2lV(S Corporations and Other Pris ate
Organizations

2l2kl469 k. Acquisition and Disposition
of Property; Mortgages and Security Agreements.
Most Cited Cases

Temporary injunctive relief was not available,
in shareholder derivative action, to preclude
corporate action under resolLition permitting
corporations board of directors to take action with
respect to hard mineral lease on corporate propert\
without board appros al of each step of transaction.
absent an showing or flnding of imminent harm.

lI Injunction 212 1469

2)2 Injunction
2 121V Particular Subjects of Relief

2 l2IV(S Corporations arid Other PrR ale
organizations

2 12k I 4o0 k . Acquisition and Disposition
ol Properly Mortgages and Security Agreements.
\lost Cited Cases

Mere existence of uncxercised contractual
rights of foreclosure on part ol corporate offlcers

C ii i (
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with respect to real property owned by corporation
did not give rise to imminent harm warranting
issuance of temporar injunction in shareholder
deri’ative action, here all conditions precedent to
e.\ercise of such rights had not vet occurred.

1101 Appeal and Error 30 842(8)

30 Appeal and Error
3OXVI Review

3OXVI(A) Scope, Standards, and Extent, in
General

30k838 Questions Considered
30k842 Review Dependent on Whethcr

Questions Are of Law or of Fact
30k842(8) k. Re ies Where

Evidence Consists of Documents. Most Cited Cases
When written instruments can be given a

cerain or definite legal meaning or interpretation.
an appellate court construes them as a matter of lass.

jli Injunction 212 1469

212 Injunction
21 21V Particular Subjects of Relief

2 121V(S) Corporations and Other Private
Organizations

2l2k1369 k. Acquisition and Disposition
of Property; Mortgages and Security Agreements.
Most Cited Cases

For purposes of determining shareholders
entitlement to temporar injunctis e relief in
dens ative ac lion. precludino exercise by corporate
officers of contractual Foreclosure rights w oh
respect to corporate real propcrt-s. condition
precedent for exercise of such rights referencing
officers belief that ‘prospect” of payment on
corporation’s notes was impaired restricted
applicabilit\ of such condition precedent to six-
month period during which notes ssere pendn and
pa\ ment ssas to be made by corporation. and thus
could not give rise to any imminent harm after
expiration of such six—month period.

1121 Injunction 212 1102

212 Injunction
21211 Preliminary. Temporary, and interlocutory

Injunctions in General
2 12111 iii Factors Considered in General

212k 1101 Injury. hardship, hiarm. or Effect
212k 02 k. In General. Most Cited

For purposes of a temporary injunction.
imminent harm is established by showing that the
defendant will engage in the activity sought to be
enjoined.

Das id Reese Clouston, Christopher Robin Richie.
Matthess I). Sta ton. Lars L. Bere. for Appellants.

James Pennington. pro se.

Jeffrey Michael Goldfarb, Hamilton Lindley, for
Appellees.

Steven R. Henson. pro se.

I3efore Justices BRIDGES. FILL MORE, and
LEWIS.

OPiNION
Opinion by Justice LEWIS.

* I This is an interlocutor\ appeal From the trial
courts granting of a temporary injunction The
injunction granted relief to both Cohn Richardson.
who brought shareholder derivative claims on
behalf of Sun River Energy. Inc. (‘Sun River”), and
Stevcn R. Henson, who brought individual claims
below. For the reasons discussed below, we reverse
the trial court’s Order Granting Temporary
Injunction (the “Order”) and remand the case to the
trial court for further proceedings.

Background
Sun River is an oil and eas company. Its

primar\ asset is a significant mineral interest ri
undeveloped property in Colt’ax County, Ness
Mexico. Donal R. Schmidt, Jr. is Sun River’s
President, Chief Executive Officer, and Chairman
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of the Board of Directors: 1himoth S. \\afl’ord is

the companr s Chief Operatin Officer: and James
Pennington is its General Counsel and Secretary.
When the price of natural gas fell precipitously in
2012, Sun River was not able to pay Schmidt.
Wafford, or Pennington (collectively, the
“Officers”) their contractual salaries, and by May
2011, the cornpan owed the Officers more than $5
million, In an effoi-t to keep its management team,
Sun River’s Board of Directors issued the Officers
prom issorv notes for the amounts o ed (the
“Notes”). Each Note incorporated a Mortgage
Securit Agreement. Financing Statement and
Assignment of Production and Res enue (the
“Mortgages’), Sun River had six months to raise
the monea promised: if it failed to pay timel on
the Notes. the Mortgages gave Ofticers foreclosure
rights on the Colfdx County, New Mexico property
to secure the amounts owed,

During the six-month period, Sun River
negotiated an agreement whereby it obtained
$500,000 and tiftv-two percent of a mining
company named Maxwell Resources (“Maxwell”),
in return for selling Maxwell an interest in certain
“hard’’ minerals (i.e., not oil or gas) in the Ness
Mexico propertx Details of the agreement were
taking some time to resolve, and the Board
approved a resolution allowing Schmidt to close the
deal ss ithout Board approsal of e\er\ step taken
(the “Maxwell Resolution”).

Sun River defaulted on the Notes, but to this
Court’s knowledge, none of the Officers has taken
any steps to foreclose on the New Mexico property.

Appellee Henson is President and Chief
Executive Officer of a company named Rangeford
Resources, which is alleged to be a competitor of
Sun River in terms of acquiring assets in Colfax
Count\ . Ness \le\ico. Ilenson sers cd on the Board
of Sun Riser for a period of time. hut he was
terminated. purportedl\ tor violating the compan\s
Code ot Ethics and l3usiness Conduct by selling
securities while in possession of material, non
public information . Appellee Richardson is a Sun

Riser shareholder and a consultant for Rangeford
Resources,

Richardson filed the derivative suit below, He
contends the Board’s actions in issuing the Notes
(and related Mortgages) and the Maxwell
Resolution involved conflicts of interest and self
dealing and were designed to fraudulently transfer
Sun River’s Colfax County asset to the Officers,
Benson sued indis idually for defamation and
fraudulent transfer. The tsso plaintiffs sought and
received injunctis e relie1 enjoining Sun River’s
Officers and its Board from taking an\ of the
following actions until trial on the merits:

*2 a. Any and all performance. claims of default.
parnents. transfers, or other actions pursuant to,
based upon or with respect to the Notes and
Mortgage, including, but not limited to, any
claim, notice or attempt to enforce a default or
foreclosure on the Notes and Mortgage;

b,Anv payments on Notes based on claims for
allegedly past due compensation to the Individual
Defendants without Board Approval and without
providing notice to the [Piarties.

c. Any and all actions or entry into contracts by
Defendant Donal Schmidt, Jr. on behalf of Sun
River to “enter into any contract on behalf of the
Corporation regarding the lease, purchase. or sale
of the Corporation’s interests in its hard rock
minerals, coal, timber, oil, gas and/or other
minerals” in Colfax County without [B]oard
[A]pproval and without notice to the Parties.

d. Any and all issuances of shares of stock or the
provision of an\ other compensation. payments,
bonuses, gifts, or other transfers by Sun River to
Defendants, provided that Sun River is permitted
to continue its pa> roll practices as has e been
followed in the ordinar> course ot business since
the execution of the Rule i I Agreement on June
15, 2012 and prov (led that Sun Riser need not
give notice to Plaintit’fs prior to makine p:iyroll

https:weh2.wcstlass .comprlnt printstreatn.aspx’/rs \\ 1. \\ 14.01 &dcsiination -atp&mv-O0... 11 2() 14



Page 6 o18

S,W.3d —, 2014 WL 117418 (Tex.App.4)allas)
(Cite as: 2014 WL 117418 (Tex.App..DaIIas))

Page 5

Ihis interlocutory appeal followed.

Standard of Reivw
[l]2j[3][4j[51 To obtain a temporary

injunction, the applicant must plead and prove three
elements: (I) a cause of action against the
defendant, (2) a probable right to the relief sought.
and 0 a probable. imminent, and irreparable injur
in the interim. Bank o/Tvav :\. I ‘. (iaubert. 286
S.W.3d 546. 55152 (Tex.AppDallas 2009. pet.
dismd .o.j.). We review the trial courts grant of a
temporary injunction for an abuse of discretion.
Butnaru v. Ford Motor Co., 84 S.W.3d 198. 204
(Tex.2002). Our review is confined to the validity
of the order that grants or denies the injunctive
relief. .Itna/gainat’cd Ionic .1//i/laws. Inc. v.1 hiiton,
33 S.W.3d 387. 392 (Tex.App.-Austin 2000. no
peti. We max’ neither substitute our judgment for
that of the trial court nor consider the merits of the
lawsuit. Id. We view the evidence in the light
most fa\orable to the trial court’s order and indulge
every reasonable inference in its favor. Id We may
not substitute our judgment for the trial court’s
judgment unless the trial courts action exceeded
the bounds of reasonable discretion. Buniaru. 84
S.W.3d at 204.

Imminent Harm
[6j In their first issue, appellants challenge the

trial court’s fInding that appellees could be subject
to imnlinent harm based on the existence of
unexercised contractual rights of foreclosure. The
determination of hether imminent harm exists is a
question of law for the court. Operation
Rescue .Vat,onal v. Planned Parenthood of
Houston Re. Toy. Inc 975 S.\ .2d 546, 554
(leX 995).

C/anus I?e/ned to the .1 tcyweli Resolution
1 Sj lnitiall\ . ‘‘e address hrietlv the

alternative basis of appellees’ claims ICr breach of
fiduciary duty and fraudulent transfer, namely the
Maxwell Resolution. The trial court’s Order states
that further action under the Maxell Resolution
ould result in irreparable harm to appellees. hut
the Order does not find the harm is imminent. A

finding of imminent harm is a prerequisite for
inuncti’. e relief. hi. Without such a finding b\ the
trial court. injunctie relief cannot be supported on
that ground. Accordingk. se sustain appellants’
first issue as to all claims relating to the Maxwell
Resolution.

(1ainis I/elated to Foree/o, nrc on the .\ o,e.s and
Mortgages

*3 As to claims relating to the Notes and
Mortgages. the trial court did make a finding of
imminent harm. Appellants challenge that finding,
contending that no imminent harm results from the
mere existence of unexercised contractual rights of
foreclosure. Appellecs stress that none of the three
Officers has undertaken any step that would be
necessar to exercise foreclosure rights: they have
given 110 notice and have instituted no judicial
proceedings. Rather, all three Officers testified
below they had not decided whether to exercise
those foreclosure rights. Appellants rely upon Frey
v. DeC ‘ordova Bend Estates Owners .Iss ‘n, 647
S.W.2d 246 (Te’.c 1983). In that case the Texas
Supreme Court distinguished “fear or apprehension
of the possibility of injury” from actual injury,
saying the former would not support injunctive
relief. Id. at 248; see also Harbor Pe/iision, Inc. v,
Floyc/ 45 S.W.3d 713, 717 (Tex.App.-Corpus
Christi 2001. no pet.) (evidence of “mere fear or
apprehension of the possibility of injury” does not
establish inlm inent harm).

Appellees contend the shareholders’ risk of
actual injury from the Officers is imminent, Ihey
point to Sun River’s default on the Notes, Given
that default, appellees understand the Mortgages to
allow the Officers, without giving notice, (a) to take
possession of the Colfax Counrt asset or b) to
foreclose upon it. because all of’ the “tricgers”
allowing them to do so ha e occurred.

[9][l0][l 1] When written instruments can be
given a certain or definite legal meaning or
interpretation, we construe them as a matter of
law. El/C lforj.’ C or/f. r Dav:s. 16” SAk 3d 40o.
II” ( I c.\ \nn \ii in “no” p ,kno,1 tn rh.,

04 ih,’nia Reetcrs. NO’ (,‘I,n!r to )rie. tO. WorL.
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case, we conclude the Mortgages do control the
imminent harm issue, hut not in the manner that
appellees contend. Section 6 of each Mortgage
identifies three incidents of default that could lead
to the possession-or-ftweulosure remedies appellees

(I) If there he any default by Mortgagor on Note
I, Note 2 or Note 3 in the payment thereof when
and as the same becomes due in accordance with
the terms and provisions ot the referenced Notes,
then Morleagees, or an’ one of them, shall give
Mortgagor v ritten notice h\ certified mail setting
out such deGult. and ii Mortgagor fails to cure
said deftiult thin 10 da s from the mailing of
such notice: or

(2) If there be any other default by Mortgagor
under the terms of the referenced Notes or if at
an\ time an Mortgagee under Note I, Note 2 or
Note 3 deems itself or himself insecure and in
good faith believes that the prospect of payment
of the amounts due under the Secured
Obligations owing to them or him is impaired: or

(3) If Mortgagor or its successors in interest
applies for relief under any bankruptcy or other
law for the relief of debtors, suffers, or is
adjudicated bankrupt or insolvent under an’
fideral or state law, or makes an assignment for
the benefit of creditors, or applies tbr or suffers
the appointment of a receiver, or if a receiver he
appointed b any court for any of the Mortgaged
Property. and such receiver is not discharged
within 30 days after the date of such appointment.

*3 No party argues the third default provision
applies here: there is no issue of bankruptcy or
receiership in tIns case. But appellees contend the
second dcfult pros isbn applies, because it speaks
to the Of’ficerc ‘‘at ans time’’ ha inc the good
faith belief ‘‘that Cite prospect of pas ment of the
amounts due tinder the Secured Obligations os inc
to them ... is impaired’ [he lancuage of this
subsection is clearly intended to address

circumstances that could arise during the six-month
period the Notes were pending and pavnient was to
he made b Sun Rt er. It speaks to feelings of
insecurity as to the prospect of pament.
“Prospect.” in this context, means ‘‘the act of
looking forvsard” or “a mental picture of something
to come,” WEBSTER’S NEW CELLEGIATE
DICTIONARY 945 (9th ed. 1985). Indeed, cases
that discuss insecurity clauses generally deal with
acceleration of debt, i.e., s ith requiring all future
payments to be made earlier than had been
scheduled. See genera/li’ ito Bank of Ii aco i’

II aco jnmotive, Inc., 818 S. W.2d 163
I’ex.App—Waco 1991, writ denied): Se/i; v. Lamar

Sac .ls’n 618 S.W.2d 142 1 Iex.Civ.App.-Austin
1981. no vs ritf’ In the case before LbS. the
deadline for payment on the Notes has long since
passed. Thus, a mortgage provision providing a
remedy for insecurity resulting from a good faith
belief the “prospect” for pa\ment is impaired is no
longer relevant. We conclude section 6(2) of the
Mortgages cannot now operate to create any
imminent danger of injury to appellees: it does not
appl to the current circumstances of these parties.

[1 2j Section 6(i) of the Mortgages does apply
to the current circumstances. Sun River defaulted
on the Notes when they became due, as section 6(1)
envisions. Howes er. section 6(l) also contains a
condition precedent to the post-default possession-
or-foreclosure remedies: the Mortgagee s i.e.. the
Of’ficers---rnust give Sun River notice b certified
mail setting out the default, and allowing a ten-da
opportunity to cure the default. No such notice has
been given. Imminent harm is established by
shovs ing that the defendant will engage in the
activity sought to be enjoined. See Stale ‘t’. Morales,
869 S.W.2d 941, 946 (Tex.l994). Given the
guarantee of notice found in section 6t I and the
flict that notice has not bC en civ en. vs e cannot sa’
appellees are threatened with imminent harm. The
trial court abused is discretion in decidmc to the
contrars

We sustain appellants’ first issue as to all

hups: \s eh2.\vest1aw.om printprintstt’cam.aspx2rs \\ 1. 14.01 &destinationr atp&mt MO,.. 211 2014
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claims relating to foreclosure on the Notes and
Mortgages and decide appellants first issue in their
favor.

Conclusion
Appellees hae failed to establish the\ sould

he subjected to imminent harm without injuncti’, e
relief. Accordingls . the trial courts injunction
cannot stand See Operanon Recue—Narional, 975
S.W,2d at 554 (“A prerequisite ibr injunctive relief
is the threat of imminent harm”). Given our
resolution of appellants first issue, we need not
reach either remaining issue, We reverse the trial
court’s Order and remand this case to the trial court
for further proceedings.

FNI. Appellees rely upon a provision in
the Notes as part of their argument that
“there is no requirement that an of these
insiders provide any notice whatsoever to
Sun River before taking action.” Floever,
the provision states only that “no notices
are required to he given by Payee to Maker
in the e’. ent of default and acceleration.
(bmphasis added.) This waiver of a notice
requirement far acceleration is in keeping
with section 6(2s locus of future
payments and acceleration during the
pendency of the six-month payment
period. Acceleration is no longer an issue
under the Notes: all payments are past due.

Tex.App. -Dallas,2014.
Schmidt v. Richardson
— S.W.3d -—.2014 WI. 117418 L1’ex.App.-[)allas)
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TEXAS RULES OF CIVIL PROCEDURE

INJUNCTIONS

TRCP 682 683

II

temporary restraininq order has neen pro ded 10 an
adverse party. Further, [a temporary restraininO order
is hasicdly a writ of injunction within the meaning of
lR l’[ 62.’ \dditwnalk. {TRUPJ 67. which sets

torth tht’ reqnisttes tor a writ of injunction.’ provides
spetilic requirements in the eent such writ of injunc
tam is a temporary restraining order.’ Accordingly, we
cannot agree with [P1 that a temporary restraining or
der is not a writ of injunction’ suhect to the require
aentS ot rule b2.”

4lattox C. Jackson. 136 SA.3d 759, 763 (Tt’x.
xpp.—Jlonston [1st DisI. I 2011. no pet.). ‘‘A verified
petition for injunctive relief is not required to grant a
temporary injunction ... when a full evidentiary hear
ing on evidence independent of the petition has been
teid.

(‘rvsfaliiedia. Inc. i’. HclAcquisition (‘orp.. 773
S.W.2d 732,734 (Tex.App.—San Antonio 1989, no writ).
“If the insufficiency of the verification is not objected
to prior to the introduction of evidence the defect [is
waived.”

TRCP 683. FORM & SCOPE
OF INJUNCTION OR

RESTRAINING ORDER
E cry order granting an injunction and every re

r mm ) d r shall s I forth the rea ns for its issu
‘oce: shall be spe ific in terms; shall describe in rca
sonable detail and not by reference to the complaint or
ther document, the act or acts sought to he restrained:

d is bmndino only upon the parties to the acti( n their
tfi rs, nts ants mpho ‘e s, and tto n s

d upon those p rson ‘ in a ti con ert or part cipa
“n it h them t ho recei e actual notice of the order br

(t’isondl ‘ers ne or otherwise
[‘ ‘‘ri”” qtr ,p’’r’,’’’’i”, t’.., 1

I d tier s the e to i I on th a.
h t ie Ott I f ‘h

do I) to

o ela 0 he trt

I t o

Our st (omms. C hA F ( Oil). 1 ‘ :

I I

o”rits and tjx tfl amount of <ecuritv to he given by the
applicant. I hese procedural requirements are manda
tory, and an order granting a temporary injunction that
does not meet them is subject to being declared void
and dissolved. Se-c il/so InterFirst Bank San Fetipe i
Paz (‘oastr (‘a., 715 SAV2O 6-10. 641 (Tex. 1986).

Exparte Storm, 112 S.W.2d 43,11 (Tex,1967). An
injunction decree “must spell out the details of compli
ance in clear, specific and unambiguous terms so that
such person will readily know exactly what duties or ob
ligations are imposed upon him,” See’ li/SI) R€’I Entrn 1
(San Antonio). Inc. i’. (‘iii’ of San Antonio, 373
S.W.3d 589. 603 )Tex.App.—San Antonio 2012, no pet.);
Murray c. Epic Energy Res., 300 S,W.3d 461, 470-71
(Tex.App.-—-Beaflmont 2009, no pet,).

Layton v. BalI, 396 S.W.3d 717, 753 Tex.App— LTyler 2013, no pet.). “Rule 683 is not violated when
documents are attached to the injunction and referred
to it as part of the injunction, because the attachments
become part of the injunction itself,”

RU Entrn ‘t (San Antonio), Inc. i’. (‘ity of Sun
Antonio, 373 S.W,3d 589, 603 (Tex.App.—San Antonio
2012. no pet.). “An injunction should be broad enough
to prevent a repetition of the wrong sought to be cor
rected. But, it must not be so broad as to enjoin a defen
dant from activities that are a lawful and proper exer
cise of his rights. Where a party’s acts are divisible, and
some acts are permissible and some are not, an injunc
hon should not issue to restrain actions that are legal
or about which there is no asserted complaint, Thus,
the entry of an injunction that enjoins lawful as well as
unlawful acts may constitute an abuse of discretion,”
See c/so (‘omputek Computer & Office Saps. r. Wal
ton, 136 S.W.3d 217. 221 (Tex.App.—Dallas 2005, no
net).

Senter Invs. v. l’eerjee, 358 S.W3d 841, 845-46
(Tex.App.—4)allas 2012, no pet.). Appellant “asserts
the temporary injunction is void because it does not
totain an order setting the case for trial on the merits.
I Rt:Pl hsd requires every order oiranting a temporary

11(01 to include such an order, Howeer, because
thts case in olves a te’mporary injunction pending arbi
tration. we must also consider the application of the
1F’ Arhttration Act TAA)]. [l] Once [appellant]

r pr i If “ lit
art tuuu’h”d arbitration. tb trial priteedings were

la’ he: IAA is well as: Ii: e rules ut (:.jVi 11) race -

di...: t.Juderf Id h•\A the tri.al court was required t. st:ay
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tb trial proceed:no endii arbitration, suhcct to its

jurisdiction to grant urders under fCi’R[) l0tc
Cludilit! an ilinnetiorl. l I lie Spec_tic provisIons ot

the TAA in this circumstance control over the rules of

civil procedure: therefore, the temporary injunction or
der properk abated the trial court proceedings”

Intercontinental Termi,ials (‘o. F lopok N. Am..

Inc., 354 S.W3d 8X7. 899 (Te..\pp ----Houston fist
Dist.j 2011. no pet.). “Rule 683 mandates that a trial
court granting a temporary injunction must explain in

the order its reasons for believing that the applicant
has shown that it will suffer injury if interlocutory relief

is not granted but does not require the trial court to pro
vide reasons for believing that the applicant has shown

a probable right to final relief. An explanation of the
pending harm to the temporary injunction applicant.

along with a specific recitation of the conduct enjoined,

is all that is necessary to achieve Rule 683’s purpose: ‘to
inform a party just what he is enjoined from doing and
the reasons why he is so enjoined.’ For these reasons,

we hold that Rule 683 does not mandate that the trial
court’s order expressly state that the trial court found a
probable right of recovery.” See also Russell r. Wale,-

wood Imprv. Assn. No. 09-11-00413-CV (Tex.App.—

Beaumont 2011, no pet.) (memo op.: 11-17-il) (speci

ficity requirement is not satisfied by mere recital of no

adequate remedy at law and irreparable harm).

Emex Holdings, I.LC u. Aaiin, No. 13-09-59l-CV

(Tex.App.—Corpus Christi 2010, no pet.) (memo op.;

5-27-10). “Requiring a trial date to be placed in every in
junction order prevents a teoiporai’ injunction from of
fectivelv becoming permanr’nt without a trial fill also
places the onus upon the party reqnestine injnnrtice r
bet to renew the inJunction lithe trial is delayed beyond
the trial date set forth in the order. [] [Rjeference to
an existinC docket control order is not a substitute icr

51 ite od Gdt in lb rd r It’t t ln i nit

existine docket control order is insufficieni ii compts

with rule 63, then a yet to be entered doctwt contri

order ... does not comply either,” .cee also State Bd.

for Educator certification r, Montali’o, o, 03-12-
I Trx.App. \ustcn 213, no et. memo op.:

4-3-13, tempiran’ njunnto orderootnirit trial date is

void, not uodable); lore Marriage of Grossnickle. I 13

S.W.3d 238. 244 (i’ex,Apr,—--•Te.xarkana 2003, no pci..)

(requirement that injunction orde.r sc’t causr. for trial on
the nierts is iffe lively sOn-Os re:ir:r:u Swcit:e trn

Qaddura r. Indo-Luropean Food.c, Inc.. 141
‘ totd t”S.. 8fi -t_ ilex.ip.--—Ddias 2nd-I, pt. de

nied t. ‘‘Rule tO’ provides that an order granting an ii:

junction ‘shall set forth the reasons for its issuance:

This rule, however, applies only to temporary restrain
ing orders and temporar.’ injunctions, riot permanent

nj ii n (‘t 01 iS

Fasken F Darbv. 901 S.\.2d 591. 593 tTes

APP—El Paso 1995, no writ), “An injunction that fails
to identify the harm that will be suffered if it does not
issue must be declared void and be dissolved. This rule
operates to invalidate an injunction even when the
complaining party fails to bring the error to the trial

ourts attention.” See also Big D Props.. Inc. F Fos

ter. 2 S.W3d 21. 23 (Tex.App.—Fort Worth 1999, no
pet.) (Rule 683’s requirements cannot be waived). But
sec Texas Tech tnir. Health Sci. (‘tr. ,‘. Rno, ih’
S.W3d 763. 768 (Tex.App.—Amarillo 2003, pet. dism’d

(error waived). For more cases dealing with waiver of

TRCP 683’s requirements, see “Dissolve,” ch. 2-C,
8.2.2(2), p. 135.

TRCP 684. APPLICANT’S BOND

In the order granting any temporary restraining or

der or temporary injunction, the court shall fix the
amount nf security to be given by the applicant. Before

the issuance of the temporary restraining order or tern

porarv injunction the applicant shall execute and file’

with the clerk a bond to the adverse part’. with two c_c

more good and sufficient sureties, to be approved by

the clerk, in the sun fixed by the judge, conditioned

that the applicant vill abide the decision which mov be

made in the cause, and that he will par’ all su1o at

money and costs that may he adjudged against him it

the resiroirling order or temporary InJunction shall be

dissolved in whole or in part.

Where the temporarr restraining oroer or tempn

rary unction is acacnst the State. a n unicpal1-.. a

State ag’ni—,, or a subdivision of the State in its govern

mental capacity, and is such that the State, municipal

its Stotc sqencs or cubdaison of the State in its goc_

ernmerilul capacity, has no pecuniary interest in the

suit aid no monetar damages can be shown, the fran

shah he allowed n the sum fixed by the udge. arid tic

lability of the auplicant shall be for its tact’ amount ii

the restrainin.g ord.er or temporary inJunction, shall be

dissolved in whole or in part. The discretion of the trial
it:—- :anourit at the bono stiab be suhb’et

en-ni

INJUNCTIONS

TRCP 683
- 64

1 1 14 O’CoNNOR’S TEXAS RU-ES


	Appellant, City of Lubbock's, Brief
	Identity of Parties & Counsel
	Table of Contents
	Index of Authorities
	Statement of the Case
	Request for Oral Argument
	Issue Presented for Review
	Statement of Facts
	Summary of the Argument
	Argument
	Prayer
	Certificate of Compliance
	Certificate of Service
	Appendix
	Tab 1-1953 Deed
	Tab 2-Order Granting Temporary Injunction
	Tab 3-Plaintiff's First Amended Original Petition and Application for Temporary Restraining Order
	Tab 4-City of Lubbock's Original Answer
	Tab 5-City of Lubbock's Request for Findings of Fact and Conclusions of Law
	Tab 6-Defendant, City of Lubbock's Supplemental Request for Documents to be Included in the Clerk's Record
	Tab 7-Getty Oil v. Jones
	Tab 8-Landreth v. Melendez
	Tab 9-Davis v. Devon Energy Prod. Co., L.P.
	Tab 10-Schmidt v. Richardson
	Tab 11-Texas Rules of Civil Procedure 683

